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Executive summary 
Introduction and background to the study 
 
The adoption of mutual recognition as the cornerstone of judicial cooperation 
in criminal matters within the European Union has resulted in an extension of 
the EU acquis via a range of legal instruments designed to give effect to the ‘area 
of freedom, security and justice’ as envisaged by the Treaty of Amsterdam. One 
of these instruments is the 2008 Framework Decision on the application of the 
principle of mutual recognition to judgements in criminal matters imposing 
custodial sentences or measures involving deprivation of liberty for the purpose 
of their enforcement in the EU, due to be fully implemented by the end of 2011. 
The introduction of this Framework Decision immediately sparked discus-
sions as to whether the operation of the instrument would be compatible with its 
very objective, being the enhancement of detained persons’ social rehabilitation 
prospects.   
In an important speech to the European Law Academy given in March 2010, 
the European Commission Vice President, Viviane Reding, highlighted a range 
of concerns relating to prison conditions in EU Member States. She focused in 
particular on the problem of prison overcrowding, stating that in over 50% of EU 
countries the prison occupancy rate is now more than 100%; in four countries, 
this figure even exceeds 120%. Citing both the European Convention on Human 
Rights and the EU Charter of Fundamental Rights, the Commissioner warned 
that inhuman or degrading prison conditions had the potential to seriously un-
dermine new EU rules on prisoner transfer.  
However, prison conditions are not the only factor that has to be taken into 
account. Transferring detained people back to their respective Member State of 
residence and/or nationality is somewhat precarious in light of the often sub-
stantial variety of Member States’ legal systems with regards to sentence execu-
tion modalities and variations in Member State’s provisions of early/conditional 
release. These differences could result in a deteriorated detention position for the 
detainee as a consequence of a transfer to another Member State. In addition, the 
Framework decision implies a shift from a voluntary to an often obligatory 
transfer system, where the consent of the detained person is no longer necessary.  
 
Study 
 
In this context, and following a call for tender by the European Commission, 
the biggest study to date on Member States’ material detention conditions as 
well as on early/conditional release and earned remission provisions and sen-
tence execution modalities was conducted.  
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The project team collated information on key legislation and policy which 
impacts on prison conditions via an electronic online questionnaire. Completed 
legal framework questionnaires were received from 24 of the 27 EU Member 
States. The results not only provide a good account of Member States’ legal sys-
tems, they also show the extent to which EU Member States have incorporated 
obligations arising from European and international norms and standards 
and/or jurisprudence from the European Court of Human Rights.  
In addition to exploring the diversity of legal frameworks within the EU, the 
study also assessed practitioners’ views on cross border execution of custodial 
sentences. Questionnaires were addressed to key legal practitioners with knowl-
edge of issues concerning material detention conditions, custodial sentence exe-
cution and the transfer of prisoners across the EU and was executed, as above, 
using an electronic online system. Completed questionnaires were received from 
46 legal practitioners - 14 judges, 20 advocates and 11 representatives from com-
petent authorities. In total practitioners from 21 EU Member States participated 
in this survey. The questionnaire results provide information on whether, or to 
what extent, practitioners view the implementation of the Framework Decision 
as problematic, alongside testing the need for a variety of flanking measures 
identified on the basis of a preliminary assessment of the instrument’s deficien-
cies. 
 
Problem analysis 
 
A thorough study of the Framework Decision’s content, coupled to the sur-
vey results, identified five vast categories of problems.   
First, it appeared that too many practitioners do not sufficiently acknowledge 
that social rehabilitation is the very objective of the Framework Decision and 
that this should be assessed on a case by case basis, based upon all relevant in-
formation available.   
Second, the survey results demonstrated that too many people involved with 
the operation of the Framework Decision do not have a good knowledge of its 
content and that information necessary for thorough transfer decisions is not 
readily available or cannot easily be sourced.   
Third, the survey results identified often subordinate material detention con-
ditions in most Member States, which could potentially infringe on prisoners’ 
fundamental rights under the European Convention on Human Rights. In this 
regard it is alarming to acknowledge that a vast number of inferior standards 
derive from binding European and international norms and standards and/or 
ECtHR’s jurisprudence, and that the only possible sanctioning of insufficient 
implementation by the Member States appears to be the ECtHR’s jurisprudence, 
which implies that an immense burden of proof rests upon the prisoner.   
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Fourth, problems were identified with regard to the abolition of the double 
criminality requirement, sentencing equivalence and sentence execution. The 
abolition of the double criminality requirement for some offences leaves open 
the question what an executing state should do in situations where the offence is 
not criminally actionable in that state. In addition, the Framework Decision per-
mits an executing state to adapt an issuing state’s punishment where the original 
sentence is incompatible with its laws, though the adapted sentence cannot ag-
gravate the sentence passed in the issuing state, which leaves open the question 
on which grounds a competent authority will decide on the fact whether or not 
the adaptation has deteriorated the detained person’s detention position. And 
even more worrying is the fact that the Framework Decision does not provide 
any protecting mechanisms when a decision implies that a prisoner is to be 
transferred to a Member State where the sentence execution stage is far more 
stringent than the issuing state’s regime, which could lead to a de facto prolonga-
tion of his/her detention or to a deterioration of his/her detention position.     
Fifth, a good reading of the Framework Decision demonstrates that the pris-
oner’s opinion in the transfer decision process is rendered meaningless because 
it precedes decisions as to whether or not the sentence will be adapted and how 
the sentence will be enforced in the executing state, which undermines a well-
founded and informed decision in light of his/her social rehabilitation prospects.     
 
Recommended flanking measures 
 
This problem analysis mainly reflected the preliminary concerns and there-
fore it was not too surprising to acknowledge that most practitioners endorsed 
the flanking measures that were proposed in the questionnaire. A thorough 
practical, legal and political assessment of these measures resulted in three sets 
of recommendations in order to amend and correct the (implications of the) 
Framework Decision.   
These recommended measures are a prerequisite for a smooth functioning of 
the mutual recognition framework because a blunt application of this principle 
will not only lead to increasing legal action; it will also be counterproductive 
with regard to its very objective and, more in general, with the current European 
Commission’s procedural rights’ course of action. 
The first set of recommended flanking measures contains a number of spe-
cific amendments and corrections to the Framework Decision. These alterations 
are necessary for a good functioning of the instrument and to protect the social 
rehabilitation prospects of the prisoner, thus reinforcing the main objective of 
the Framework Decision:  
− Maintain the double criminality requirement;  
− Use the approximation acquis to its full potential (to safeguard sentencing 
equivalence and to support sentence execution); 
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− Introducing a general lex mitior principle (to safeguard sentencing equiva-
lence and to support sentence execution); 
− Introduce a motivational duty for issuing states (infra p.19); 
− Introduce the right to an ‘informed’ opinion; 
− Introduce the right to a judicial review; 
− Introduce the right to legal assistance. 
These measures can be implemented via the adoption of a Directive, that ei-
ther amends or replaces the existing Framework Decision. The latter is the rec-
ommended approach. Even though this implies that Member States might want 
to re-negotiate the acquis currently included in the Framework Decision (in-
spired by the differences in the legal regime of a Framework Decision as op-
posed to a Directive which comes with more stringent infringement procedures), 
this does not weigh up to the advantages of this approach: It would result to one 
single un-amended instrument with all provisions falling under the same fol-
low-up regime. 
The second set of flanking measures should play a supportive role for the 
functioning of the Framework Decision:   
− Enhancing knowledge and (access to) information by: 
− Drafting of an implementation handbook; 
− Providing appropriate training programmes for practitioners;  
− Introducing a European monitoring system; 
− Setting up an information portal in cooperation with the European Judi-
cial Network. 
− Enhancing material detention conditions by: 
− Supporting training and best practice promotion; 
− Increasing the frequency of CPT inspections. 
The third set of recommendations will need time, on the one hand because 
political agreement will be necessary and on the other because they imply more 
and thorough studying and investigation. However, the momentum should be 
seized to start up or to proceed and enhance work on a number of issues, includ-
ing:  
− Extending the scope of approximation measures in support of offence 
equivalence; 
− Drafting of conversion tables and severity rankings in order to moderate 
sentencing equivalence; 
− Drawing up a mapping exercise and drafting of severity rankings with re-
gard to sentence execution modalities in order to moderate transfer decisions. 
 
It is not recommended however to introduce yet another set of binding 
minimum detention standards by the EU, mainly because there are already suf-
ficient binding instruments and documents setting out detention norms and 
standards. It is recommended to enforce these European and international 
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norms and standards through the motivational duty that should rest upon issu-
ing states’ competent authorities wanting to start up the transfer process. 
A motivated transfer decision should at least contain the following informa-
tion: 
− A well documented determination that the rehabilitation prospects will be 
enhanced as a result of the transfer decision;  
− A well documented and legally underpinned determination that a transfer 
will not unreasonably aggravate the detained person’s detention position fol-
lowing an adaptation of the original sentence in terms of nature;  
− A well documented and legally underpinned determination that a transfer 
will not unreasonably aggravate the detained person’s detention position fol-
lowing the enforcement of a different set of sentence execution modalities 
and/or early/conditional release and/or earned remission provisions; 
− A well documented determination that the material detention conditions in 
the executing state’s prison are sufficiently high in light of European and in-
ternational norms and standards including the European Prison Rules and 
ECtHR’s jurisprudence. 
When the above mentioned lex mitior principle would be implemented, the 
issuing state’s competent authority should not touch upon the detained person’s 
detention position following the adaptation of the original sentence in terms of 
duration as this would occur automatically in the executing Member State. 
This motivational duty provides detainees the necessary guarantees that they 
will not be transferred to a country where detention conditions are sub-optimal. 
The indirect consequence of the motivational duty is that, in order for the 
Framework Decision to be operational, Member States will have to raise their 
detention standards to a satisfactory level as no transfers would otherwise take 
place. Hence, this mode of operation enforces the already existing - and often 
binding - norms and standards without creating/duplicating yet another set of 
obligations.  
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1 Introduction and background to the study 
The adoption of mutual recognition as the cornerstone of judicial cooperation 
in criminal matters within the European Union has resulted in an extension of 
the EU acquis via a range of legal instruments designed to give effect to the ‘area 
of freedom, security and justice’ as envisaged by the Treaty of Amsterdam. One 
of these instruments is the 2008 Framework Decision on the application of the 
principle of mutual recognition to judgements in criminal matters imposing 
custodial sentences or measures involving deprivation of liberty for the purpose 
of their enforcement in the EU, due to be fully implemented by the end of 2011 
(for the purpose of this book: the Framework Decision (on Transfer of Prison-
ers)). The introduction of this Framework Decision immediately sparked discus-
sions as to whether the operation of the instrument would be compatible with its 
very objective, being the enhancement of detained persons’ social rehabilitation 
prospects.   
 
In an important speech to the European Law Academy given in March 2010, 
the European Commission Vice President, Viviane Reding, highlighted a range 
of concerns relating to prison conditions in EU Member States. She focused in 
particular on the problem of prison overcrowding, stating that in over 50% of EU 
countries the prison occupancy rate is now more than 100%; in four countries, 
this figure even exceeds 120%. Citing both the European Convention on Human 
Rights and the EU Charter of Fundamental Rights, the Commissioner warned 
that inhuman or degrading prison conditions had the potential to seriously un-
dermine new EU rules on prisoner transfer.  
However, prison conditions are not the only factor that has to be taken into 
account. Transferring detained people back to their respective Member State of 
residence and/or nationality is somewhat precarious in light of the often sub-
stantial variety of Member States’ legal systems with regards to sentence execu-
tion modalities and variations in Member State’s provisions of early/conditional 
release. These differences could result in a deteriorated detention position for the 
detainee as a consequence of a transfer to another Member State. In addition, the 
Framework decision implies a shift from a voluntary to an often obligatory 
transfer system, where the consent of the detained person is no longer necessary.  
  
In this context, and following a call for tender by the European Commission, 
the biggest study to date on Member States’ material detention conditions as 
well as on early/conditional release and earned remission provisions and sen-
tence execution modalities was conducted.  
The project team collated information on key legislation and policy which 
impacts on prison conditions via an electronic online questionnaire. Completed 
legal framework questionnaires were received from 24 of the 27 EU Member 
States. The results not only provide a good account of Member States’ legal sys-
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tems, they also show the extent to which EU Member States have incorporated 
obligations arising from European and international norms and standards 
and/or jurisprudence from the European Court of Human Rights.  
In addition to exploring the diversity of legal frameworks within the EU, the 
study also assessed practitioners’ views on cross border execution of custodial 
sentences. Questionnaires were addressed to key legal practitioners with knowl-
edge of issues concerning material detention conditions, custodial sentence exe-
cution and the transfer of prisoners across the EU and was executed, as above, 
using an electronic online system. Completed questionnaires were received from 
46 legal practitioners - 14 judges, 20 advocates and 11 representatives from com-
petent authorities. In total practitioners from 21 EU Member States participated 
in this survey. The questionnaire results provide information on whether, or to 
what extent, practitioners view the implementation of the Framework Decision 
as problematic, alongside testing the need for a variety of flanking measures 
identified on the basis of a preliminary assessment of the instrument’s deficien-
cies. 
 
This book is the result of this 1.5 year study. First, it sets out the international 
legal framework by providing an index of legal instruments and documents as 
regards material detention conditions and custodial sentence execution as well 
as an analysis of instruments and documents related to prisoner transfers. 
 The next part highlights, based upon a thorough study of the survey results, 
that shortcomings in EU prison regimes as well as the variety in Member States’ 
sentence execution modalities and early/conditional release and earned remis-
sion provisions may indeed have serious implications for nascent EU policy in 
the areas of prisoner and sentence execution transfer and that this, in turn, may 
adversely affect the wider mutual recognition process. It furthermore identifies 
problems arising from the content of the Framework Decision itself, such as the 
inadequate procedural safeguards for prisoners within the transfer process.  
After a thorough practical, legal and political assessment of potential flank-
ing measures, the book concludes with three sets of recommendations in order 
to amend and correct the (implications of the) Framework Decision, necessary 
for a smooth functioning of the mutual recognition framework, since a blunt 
application of this principle will not only lead to increasing legal action; it will 
also be counterproductive with regard to its very objective - the prisoner’s social 
rehabilitations prospects - and, more in general, with the current European 
Commission’s procedural rights’ course of action. 
Annex 1 and 2 provide a general result overview and analysis of the ques-
tionnaires.  
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2 Methodology and approach 
The broad nature of this project has involved various ways of collecting in-
formation so as to ensure the most complete understanding and overview of the 
issues involved. The chart below provides a summary overview. The following 
paragraphs provide more detail on the methodology and approach adopted. 
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2.1 Data gathering 
The data gathering phase has consisted of two main components: 
− Data gathering with respect to the legal framework (both from an interna-
tional and national perspective); 
− Data gathering with respect to the situation in practice (including both practi-
tioners’ perspectives and additional desktop research concerning the practi-
cal reality of detention conditions in Member States).  
 
2.1.1 Legal framework 
2.1.1.1 International legal framework  
2.1.1.1.1 Approach 
 
A desktop research analysis was conducted by the project team providing de-
tails of the relevant international framework as regards detention conditions, 
custodial sentence execution and transfer of suspected persons and convicted 
prisoners.  
2.1.1.1.2 Outcome 
 
The analysis provided information on the: 
− Scope of existing international legal instruments and case law in this area 
(range of issues covered, consistency of provisions, overlap, gap analysis 
etc.); 
− Nature and strength of commitments which the existing legal instruments 
confer on Member States (hard law, soft law etc.). 
 
2.1.1.2 National legal framework 
2.1.1.2.1 Approach 
 
The project team collated information on key legislation and policy which im-
pacts on prison conditions. This exercise has been executed via an electronic 
online questionnaire.   
Completed legal framework questionnaires have been received from 24 of 
the 27 EU Member States. These states are: Austria, Belgium, Denmark, Finland, 
Ireland, the Netherlands, United Kingdom, Czech Republic, Estonia, Germany, 
Hungary, Latvia, Lithuania, Poland, Slovakia, Bulgaria, Cyprus, France, Greece, 
Italy, Malta, Romania, Slovenia and Spain.  
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Some Member States have delivered additional information to the project 
team on their legislation and policy after the fixed deadline had expired. The 
project team has not been able to incorporate this information in the results 
analysis. However, this additional information has been handed over to the 
European Commission.   
2.1.1.2.2 Single points of contacts 
 
To facilitate the data gathering process on the national legal framework and 
the practitioners’ perspectives, the team designated one Single Point of Contact 
(SPOC) per Member State via whom all contacts with the country were to be 
channelled at the onset of the study. The identity of the various SPOCs can be 
made available by the Commission on request.    
2.1.1.2.3 National legal framework questionnaire 
 
The National legal framework questionnaire was designed to collect informa-
tion on: 
− The extent to which EU Member States have incorporated the obligations 
arising from the key international legal instruments concerning material de-
tention conditions into their domestic law or policy; 
− EU Member States’ legislation and policy relating to material detention con-
ditions, the extent and nature of differences in the execution modalities of 
custodial sentences and measures involving deprivation of liberty across EU 
Member States;  
− EU Member States’ legislation and policy governing sentence execution mo-
dalities, the extent and nature of differences in provisions governing the 
early and conditional release of prisoners across EU Member States; 
− EU Member States’ legislation and policy governing the early and condi-
tional release of prisoners. 
The questionnaire has been completed by the SPOCs. 
The themes covered in the questionnaire broadly mirror those of the Euro-
pean Prison Rules, which were selected along two considerations. First, these 
rules are the most elaborate set of standards related to prison issues in Europe, 
which is reflected by the European Commission in the terms of reference to this 
study. Second, as the objective of this study consisted in assessing whether or 
not there is an added value to the introduction of binding minimum standards 
on EU level and considering that besides the European Prison Rules almost all 
existing instruments hold binding standards, it is only logical to use the non-
binding European Prison Rules as a starting point.  
Based on this analysis (infra 3.2), for each theme a series of closed questions 
was devised, derived from the commitments established by the European Prison 
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Rules and other hard and soft law instruments emanating from the United Na-
tions, Council of Europe, the European Union and other bodies, as well as from 
jurisprudence emanating from the European Court of Human Rights. In drafting 
these questions, specific attention was given to both CPT standards as well as 
CPT reports in order to optimise the relevance of the questionnaires and to 
gauge the imminent practical problems regarding detention conditions, rather 
than trying to comprise every single standard or norm derived from European 
and international instrument and documents.  
Before the questionnaires were sent out, they received content-specific vali-
dation by the European Commission.        
The questions were designed to test the extent to which these commitments 
have been incorporated by Member States by way of legislation or policy. The 
SPOC completing the questionnaire was asked to upload the relevant legislation 
and policy documents at the end of each section of the questionnaire.  
The questionnaire was also designed to collect information on the differing 
modalities for the execution of custodial sentences and provisions relating to the 
early and conditional release of prisoners. The categories used were drawn from 
a previous research project conducted by the UNISYS Belgium in conjunction 
with the IRCP
1
 which charted inter alia, the differing modalities of sentence exe-
cution and early release provisions deployed in EU Member States. Again, the 
SPOC completing the questionnaire has been asked to upload the relevant legis-
lation and policy documents at the end of each section of the questionnaire.  
An in-depth analysis of the National legal framework questionnaire is pro-
vided in a subsequent section of this book (infra 4 - Problem analysis) while a 
more general result analysis can be found in Annex 1.  
 
2.1.2 The situation in practice 
The exercise above has been supplemented by two work tranches designed 
to collate information on the situation in practice. They comprise the canvassing 
of views from legal practitioners and desktop research undertaken by the project 
team concerning the practical reality of detention conditions in Member States.  
 
                                                             
1 Review of National Criminal Records Systems in the European Union, Bulgaria and Romania 
with the view to the Development of a Common Format for the Exchange of Information on 
Criminal Records, UNISYS Belgium, IRCP, European Commission, 2006. 
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2.1.2.1 Practitioner’s perspectives 
2.1.2.1.1 Practitioner’s questionnaire 
 
The Practitioner’s questionnaire was addressed to key legal practitioners 
with knowledge of issues concerning material detention conditions, custodial 
sentence execution and the transfer of prisoners across the European Union and 
was executed, as above, using an electronic online system.  
To ensure an appropriate response base in light of the practical reality within 
the EU, the project team attempted to seek responses from: 
− A judge; 
− A defence advocate;  
− A representative of the competent authority designated to implement the 
Framework Decision on Transfer of Prisoners in each Member State. 
Completed questionnaires were received from 46 legal practitioners - 14 
judges, 20 advocates and 11 representatives from competent authorities. In addi-
tion, the views of lawyers specialising in the transfer of prisoners were can-
vassed via the Legal Experts Advisory Panel, a network of lawyers supported by 
the British NGO Fair Trials International.  
In total practitioners from 21 EU Member States participated in this survey: 
Belgium, Denmark, Finland, Ireland, The Netherlands, United Kingdom, Aus-
tria, Czech Republic, Estonia, Hungary, Latvia, Poland, Bulgaria, France, Greece, 
Italy, Malta, Portugal, Romania, Slovakia and Spain. 
Even though the response rate did not attain the maximal level, question-
naire returns provided valuable and elaborate information on the situation in 
practice of: 
− Northern European as well as southern European countries; 
− Common as well as civil law countries; 
− Countries who received satisfactory and countries who received inferior CPT 
evaluations;  
− Countries who scored high and countries who scored low on the Legal na-
tional framework questionnaires. 
The questionnaire was designed to provide information on whether, or to 
what extent, practitioners viewed the implementation of the Framework Deci-
sion on Transfer of Prisoners as problematic, alongside testing the need for a 
variety of flanking measures identified by the project team on the basis of its 
preliminary assessment. The questionnaire was divided into two parts: 
− Questions concerning the content of the Framework Decision. This section is 
sub-divided into specific themes: social rehabilitation, fundamental rights 
and offence/sentencing equivalence and early release. For each theme, re-
spondents were asked to answer a number of general questions comple-
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mented by a scenario designed to test decision making thresholds in respect 
of key aspects of the Framework Decision; 
− Questions concerning flanking measures required to ensure the successful operation 
of the Framework Decision in practice. The options include both infrastructural 
measures and those of a more legalistic nature. The section also affords re-
spondents the opportunity to identify potential solutions thereby providing 
the project team with valuable information concerning viable future policy 
recommendations to the European Commission. 
An in-depth analysis of the Practitioners questionnaire is provided in a sub-
sequent section of this book (infra 4 - Problem analysis and 5 - Flanking Meas-
ures), while a more general result analysis can be found in Annex 2. 
2.1.2.1.2 Interviews with practitioners 
 
The project team also conducted a number of interviews with practitioners 
who will be involved with the implementation of the Framework Decision. 
These practitioners included representatives from two Member State competent 
authorities, practising lawyers from the Legal Experts Advisory Panel (see 
above) and the European Judicial Network (EJN). The interviews gave the pro-
ject team the opportunity to discuss potential flanking measures with those who 
have a direct interest in the operation of the EU’s nascent prisoner transfer proc-
ess.  
 
2.1.2.2 Desktop research 
The exercises focusing on international, European and domestic legislation 
and the perspectives of practitioners have been complemented by an analysis of 
the situation on detention conditions in practice for each Member State in which 
an illustration has been provided into the practical reality of detention condi-
tions.  
Given that there is often a discrepancy between officially stated legal and 
policy positions and the day to day reality in custodial institutions, information 
for this analysis was drawn from non-governmental sources to maximise objec-
tivity.  
The following sources were used in the preparation of the fact sheets: 
− Study on Pre-Trial Detention in the EU (for the EC) (Tilburg University); 
− CPT country reports (both periodic and ad-hoc); 
− CPT source documents; 
− Reports issued by the CoE Commissioner For Human Rights;  
− Reports issued by the UN Committee Against Torture; 
− Reports issued by the UN Sub-Committee Against Torture; 
− Reports issued by the UN High Commissioner for Refugees; 
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− Reports issued by independent national prison inspectorates; 
− Reports issued by NGO.’s (e.g. Association for the Prevention of Torture, 
International Centre for Prison Studies, Amnesty International).  
To ensure the information provided is as up to date as possible, only reports 
from the period 2006 onwards have generally been consulted. The information 
sourced from this analysis has been included in the relevant country reports, 
which are covered by the second book concerning this study: “Material deten-
tion conditions, execution of custodial sentences and prisoner transfer in the EU 
Member States”. 
 
2.2 Validation – conferences and symposia 
Information derived from the project team’s preliminary assessment of the 
problems arising from the Framework Decisions on Transfer of Prisoners and 
the post-trial phase of the European Arrest Warrant, and from the assessment of 
the potential options for flanking measures, has been presented in a range of 
fora since the outset of the project.  
They include: 
− European Commission implementation seminars concerning the Framework 
Decision Mutual Recognition of Custodial Sentences – Leeuwarden, Berlin, 
Rome, 2010; 
− European Society for Criminology Conference – Liège, September 2010; 
− Discussion forum with the Director-General of the Belgian Prison Service – 
Ghent, September 2010; 
− International Corrections & Prisons Associations Conference – Ghent, No-
vember 2010; 
− Fair Trials International symposium on the Framework Decisions concerning 
the mutual recognition of custodial sentences and the European supervision 
order, London, February 2011; 
− Stockholm Criminology Symposium, June 2011. 
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3 International legal framework 
3.1 Introduction 
The analysis of the desktop review provides details on the relevant interna-
tional legal framework as regards material detention conditions, custodial sen-
tence execution and the transfer of prisoners.  
First, information is compiled on United Nations (UN) Conventions (and 
[optional] Protocols), Council of Europe (CoE) Conventions (and [optional] Pro-
tocols), relevant European Court of Human Rights (ECtHR) jurisprudence, 
Framework Decisions and Conventions of the European Union, taking into ac-
count the status of ratification and implementation for each instrument. The 
analysis includes legal instruments and documents concerning juveniles as well 
as those relating to adults. Partly based on this analysis, the National legal 
framework questionnaire was drafted. 
Second, an in-depth analysis of the legal framework concerning expulsion 
and transfer of prisoners is provided as well. 
 
3.2 Index of legal instruments and documents  
3.2.1 Legally binding international instruments/documents and 
their ratification status 
3.2.1.1 United Nations 
Instrument Signed Ratified 
CEDAW Convention on the Elimi-
nation of all Forms of Discrimina-
tion against Women (entered into 
force 3 September, 1981)  
 
All EU Member 
States 
 
All EU Member 
States 
CERD Convention on the Elimina-
tion of all Forms of Racial Dis-
crimination (entered into force 
January 4, 1969)  
 
All EU Member 
States 
 
All EU Member 
States 
CRC Convention on the Rights of 
the Child (entered into force 2 Sep-
tember, 1990)  
 
All EU Member 
States 
 
All EU Member 
States 
ICCPR International Covenant on 
Civil and Political Rights (entered 
into force March 23, 1976)  
 
All EU Member 
States 
 
All EU Member 
States 
ICESCR International Covenant on 
Economic, Social and Cultural 
 
All EU Member 
 
All EU Member 
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Instrument Signed Ratified 
Rights (entered into force January 
3, 1976)  
States States 
UNCAT Convention against Tor-
ture and Other Cruel, Inhuman or 
Degrading Treatment or Punish-
ment (entered into force 26 June, 
1987)  
 
All EU Member 
States 
 
All EU Member 
States 
OPCAT Optional Protocol to the 
Convention against Torture and 
Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (en-
tered into force 22, June 2006) 
 
All EU Member 
States except Hun-
gary, Latvia, 
Lithuania and Slo-
vakia 
 
All EU Member 
States except Hun-
gary, Latvia, 
Lithuania, Slovenia, 
Austria, Belgium, 
Finland, Ireland, 
Italy and Portugal 
 
3.2.1.2 Council of Europe 
Instrument Signed Ratified 
Entered into 
force 
ECHR Convention for 
the Protection of Human 
Rights and Fundamental 
Freedoms, as amended 
by Protocol No. 11 
(Rome, 4.XI.1950)  
 
All EU Member 
States 
 
All EU Member 
States 
 
All EU Member 
States 
ECHRP1 Additional 
Protocol No. 1 (Right to 
Protection of Property 
and Education) to the 
ECHR, as amended by 
Protocol No. 11 (Paris, 
20.III.1952) 
 
All EU Member 
States 
 
All EU Member 
States 
 
All EU Member 
States 
ECHRP4 Additional 
Protocol No. 4 (Prohibi-
tion of Expulsion of 
Nationals and Collective 
Expulsion of Aliens) to 
the ECHR, as amended 
by Protocol No. 11 
(Strasbourg, 16.IX.1963) 
 
All EU Member 
States except 
Greece 
 
All EU Member 
States except 
Greece and the 
United King-
dom 
 
All EU Member 
States except 
Greece and the 
United King-
dom 
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Instrument Signed Ratified 
Entered into 
force 
ECHRP6 Additional 
Protocol No. 6 (Aboli-
tion of the Death Penalty 
except in Times of War) 
to the ECHR, as 
amended by Protocol 
No. 11 (Strasbourg, 
28.IV.1983) 
 
All EU Member 
States 
 
All EU Member 
States 
 
All EU Member 
States 
ECHRP7 Additional 
Protocol No. 7 (Proce-
dural Safeguards relat-
ing to the Expulsion of 
Aliens, Right of Appeal 
in Criminal Matters, 
Compensation for 
Wrongful Conviction) to 
the ECHR, as amended 
by Protocol No. 11 
(Strasbourg, 22.XI.1984) 
 
All EU Member 
States except 
the United 
Kingdom 
 
All EU Member 
States except 
Belgium, Ger-
many, the 
Netherlands 
and the United 
Kingdom 
 
All EU Member 
States except 
Belgium, Ger-
many, the 
Netherlands 
and the United 
Kingdom 
ECHRP12 Additional 
Protocol No. 12 (General 
Prohibition on Discrimi-
nation) to the ECHR, as 
amended by Protocol 
No. 11 (Strasbourg, 
4.X.2000) 
 
All EU Member 
States except 
Bulgaria, Den-
mark, France, 
Lithuania, 
Malta, Poland, 
Sweden and the 
United King-
dom 
 
All EU Member 
States except 
Austria, Bel-
gium, Bulgaria, 
Czech Repub-
lic, Denmark, 
Estonia, France, 
Germany, 
Greece, Hun-
gary, Ireland, 
Italy, Latvia, 
Lithuania, 
Malta, Poland, 
Portugal, Slo-
vakia, Slovenia, 
Sweden and the 
United King-
dom 
 
All EU Member 
States except 
Austria, Bel-
gium, Bulgaria, 
Czech Repub-
lic, Denmark, 
Estonia, France, 
Germany, 
Greece, Hun-
gary, Ireland, 
Italy, Latvia, 
Lithuania, 
Malta, Poland, 
Portugal, Slo-
vakia, Slovenia, 
Sweden and the 
United King-
dom 
ECHRP13 Additional 
Protocol No. 13 (Aboli-
 
All EU Member 
 
All EU Member 
 
All EU Member 
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Instrument Signed Ratified 
Entered into 
force 
tion of the Death Penalty 
in all Circumstances) to 
the ECHR, as amended 
by Protocol No. 11 (Vil-
nius, 3.V.2002) 
States States except 
Latvia and 
Poland 
States except 
Latvia and 
Poland 
CPT European Conven-
tion for the Prevention 
of Torture and Inhuman 
or Degrading Treatment 
or Punishment, as 
amended by Protocol 
No. 1 (Strasbourg, 26. XI. 
1987) 
 
All EU Member 
States 
 
All EU Member 
States 
 
All EU Member 
States 
CTSP Convention on 
the Transfer of Sen-
tenced Persons (Stras-
bourg 21.111.1983) 
 
All EU Member 
States 
 
All EU Member 
States 
 
All EU Member 
States 
APCTSP Additional 
Protocol to the Conven-
tion on the Transfer of 
Sentenced Persons 
(Strasbourg 18.XII.1997) 
 
All EU Member 
States except 
Slovakia, Slo-
venia and 
Spain. 
 
All EU Member 
States except 
Italy, Portugal, 
Slovakia, Slo-
venia and 
Spain. 
 
All EU Member 
States except 
Italy, Portugal, 
Slovakia, Slo-
venia and 
Spain. 
CSCSCRO Convention 
on the Supervision of 
Conditionally Sentenced 
or Conditionally Re-
leased Offenders (Stras-
bourg 30.XI.1964) 
 
All EU Member 
States except 
Bulgaria, Cy-
prus, Finland, 
Hungary, Ire-
land, Latvia, 
Lithuania, Po-
land, Romania, 
Spain and the 
United King-
dom 
 
All EU Member 
States except 
Bulgaria, Cy-
prus, Denmark, 
Finland, Ger-
many, Greece 
Hungary, Ire-
land, Latvia, 
Lithuania, 
Malta, Poland, 
Romania, Spain 
and the United 
Kingdom 
 
All EU Member 
States except 
Bulgaria, Cy-
prus, Denmark, 
Finland, Ger-
many, Greece 
Hungary, Ire-
land, Latvia, 
Lithuania, 
Malta, Poland, 
Romania, Spain 
and the United 
Kingdom 
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3.2.1.3 European Union 
− CFREU Charter of Fundamental Rights of the European Union (2007, entered 
into force 2009) 
− DIT Directive of the European Parliament and of the Council on the Rights to 
Interpretation and to Translation in Criminal Proceedings (October 2010, en-
try into force November 2010) 
− FDCS Framework Decision on the application of the Principle of Mutual 
Recognition to Judgements in Criminal Matters imposing Custodial Sen-
tences or Measures Involving Deprivation of Liberty for the Purpose of their 
Enforcement in the European Union (2008, entry into force 2011) 
− FDEAW Framework Decision on the European Arrest Warrant and the Sur-
render Procedures between Member States (2002, final date for entry into 
force 2004) 
− FDP Framework Decision on the Application of the Principle of Mutual Rec-
ognition to Judgements and Probation Decisions with a View to the Supervi-
sion of Probation Measures and Alternative Sanctions (2008, entry into force 
2011) 
− FDPR Framework Decision enhancing the Procedural Rights of Persons and 
Fostering the Application of the Principle of Mutual Recognition to Decisions 
rendered in the Absence of the Person Concerned at the Trial (2009, entry 
into force 2011) 
− TEU/TFEU Treaty on European Union and the Treaty on the Functioning of 
the European Union (entered into force 2009) 
 
3.2.2 Non-binding international instruments/documents  
3.2.2.1 United Nations 
− BOP Body of Principles for the Protection of all Persons under any Form of 
Detention or Imprisonment (1988)  
− BPTP Basic Principles for the Treatment of Prisoners (1990)  
− BPUF Basic Principles on the Use of Force and Firearms by Law Enforcement 
Officials (1990)  
− BR Standard Minimum Rules for the Administration of Juvenile Justice (The 
Beijing Rules) (1985)  
− CCLEO Code of Conduct for Law Enforcement Officials, (1979)  
− PME Principles of Medical Ethics relevant to the Role of Health Personnel, 
particularly Physicians, in the Protection of Prisoners and Detainees against 
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 
(1982)  
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− PPPMI Principles for the Protection of Persons with Mental Illness and the 
Improvement of Mental Health Care (1991) 
− RTFP Recommendation on the Treatment of Foreign Prisoners (1980)  
− RPJDL United Nations Rules for the Protection of Juveniles Deprived of their 
Liberty (1990)  
− SMR Standard Minimum Rules for the Treatment of Prisoners (1957), 
amended (1977)  
 
3.2.2.2 Council of Europe 
− EPR Recommendation No. R(2006)2 on the European Prison Rules  
− ERJO Recommendation No. R(2008)11 on the European Rules for Juvenile 
Offenders subject to Sanctions or Measures  
− R(79)14 concerning the Application of the European Convention on the Su-
pervision of Conditionally Sentenced or Conditionally Released Offenders 
− R(82)16 on Prison Leave 
− R(82)17 concerning Custody and Treatment of Dangerous Prisoners  
− R(84)12 concerning Foreign Prisoners 
− R(89)12 on Education in Prison 
− R(93)6 concerning Prison and Criminological Aspects of the Control of 
Transmissible Diseases including Aids and related Health Problems in Prison 
− R(98)7 concerning the Ethical and Organisational Aspects of Health Care in 
Prison 
− R(99)22 concerning Prison Overcrowding and Prison Population Inflation 
− R(2000)1469 on Mothers and Babies in Prison 
− R(2003)23 on the Management by Prison Administrators of Life Sentence and 
other Long-term Prisoners 
− R(2004)10 concerning the Protection of the Human Rights and Dignity of 
Persons with Mental Disorders  
− R(2003)22 concerning Conditional Release 
− Resolution (70)1 on the Practical Organisation of Measures for the Supervi-
sion and After-care of Conditionally Sentenced or Conditionally Released Of-
fenders 
− Resolution (62)2 on Electoral, Civil and Social Rights of Prisoners 
− TGFD Twenty Guidelines on Forced Return 
 
3.2.2.3 Other 
DOMHS World Medical Association Declaration of Malta on Hunger Strik-
ers 1991 
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3.2.3 Link with the legal framework questionnaire 
Based on an analysis of the commitments arising from the above mentioned 
international instruments and documents, the project team has drawn up the 
legal framework questionnaire in order to investigate whether Member States’ 
material detention conditions comply with those commitments or not. 
Some questions relate to commitments arising from legally binding instru-
ments/documents and/or jurisprudence emanating from the ECtHR; other relate 
to non-binding instruments and documents. It is however important to highlight 
that the distinction between hard and soft law legal instruments is not as obvi-
ous as it might seem. It should also be emphasized that legally binding docu-
ments do not automatically lead to action in terms of adapting national legisla-
tion, whilst the fact that soft law norms lack formal legal consequences does not 
necessarily mean that Member States will not aspire to comply with them. For 
this reason, the project team has used the national legal framework question-
naire to test out the degree to which the obligations set out by the hard and soft 
law instruments have been incorporated into Member States’ legislation and/or 
policy.  
 
3.3 Expulsion and the transfer of prisoners 
The analysis of the legal framework surrounding the transfer of prisoners has 
been conducted in two stages. First, the content of high level international legal 
instruments and documents concerning expulsion is examined alongside associ-
ated jurisprudence from the ECtHR. Second, a content analysis of the respective 
instruments concerning prisoner transfers is provided to establish commonality 
of content. 
 
3.3.1 International legal framework governing expulsions 
International hard and soft law instruments contain a range of obligations 
governing both the freedom of movement and residence and the expulsion of 
non-nationals. The key components of these obligations are summarised in the 
following paragraphs. 
 
3.3.1.1 Freedom of movement and residence 
Article 2 of the fourth Protocol to the ECHR guarantees that everyone law-
fully resident within the territory of a signatory state shall, within the territory of 
that state, have the right to liberty of movement and residence. No restrictions to 
this right are permitted save for those in accordance with the law with the pro-
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viso that they are necessary in a democratic society in the interests of national 
security or public safety, the maintenance of public order, the prevention of 
crime, protection of health or morals, or for the protection of the rights and free-
doms of others. 
Article 20 TFEU establishes the right of common citizenship within the Euro-
pean Union based on holding the nationality of any EU Member State. EU citi-
zenship is defined as being additional to national citizenship and does not re-
place the latter. Article 20.2 (a) affords EU citizens the right to move and reside 
freely within the territory of any EU Member State. The right to freedom of 
movement and residence within the EU is further guaranteed by Article 45 of the 
EU Charter of Fundamental Rights.  
 
3.3.1.2 Expulsion 
Article 3 of the fourth Protocol to the ECHR prohibits the expulsion (either 
individually or collectively) of an individual from the territory of a state of 
which he/she is a national. Article 4 of this Protocol prohibits the collective ex-
pulsion of aliens. 
The seventh Protocol to the ECHR built on this provision by introducing pro-
cedural safeguards relating to the expulsion of aliens. Article 1.1 of this Protocol 
stipulates that an alien lawfully resident in the territory of a state shall not be 
expelled from that state except in pursuance of a decision reached in accordance 
with the law. The explanatory report to the Protocol interprets this proviso by 
stating that such decisions “must be taken by the competent authority in accor-
dance with the provisions of substantive law and with the relevant procedural 
rules”. In such circumstances, the person is also granted the right to submit rea-
sons against his/her expulsion, to have his/her case reviewed, and to be repre-
sented before the competent authority or a person or persons designated by that 
authority. 
Importantly, however, Article 1.2 of this Protocol creates the possibility for 
the expulsion of an alien before the exercise of his/her rights as outlined above 
when such an expulsion is considered necessary in the interests of public order 
or is grounded on reasons of national security. The explanatory report to the 
Protocol highlights that this exclusion must be applied taking into account the 
principle of proportionality as developed within ECtHR jurisprudence. There-
fore, “a state relying on the public order criteria to expel an alien before the exer-
cise of the aforementioned rights must be able to show that this exceptional 
measure was necessary in a particular case or category of cases. If expulsion is 
for reasons of national security, this in itself should be accepted as sufficient 
justification”. In both cases however, the person concerned should be entitled to 
exercise the rights specified in paragraph 1 after his/her expulsion. In practice, 
many signatory states have used the provisions of Article 1.2 to justify the de-
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portation of convicted criminals arguing that the need to prevent future crime 
provides sufficient grounds for limiting the rights of alien offenders to remain 
within their territory (Land-Baden Wurttemberg v Panagiotis-Tsakouridis (ECJ 
2010)). 
 
3.3.1.3 Limitations on deportation and expulsion 
The provisos of Article 1.2 of Protocol No. 7 to the ECHR are, however, tem-
pered by Article 3 of the ECHR which stipulates that no-one shall be subjected to 
torture or to inhuman or degrading treatment or punishment. The apparent 
conflict between these obligations has been the subject of extensive attention 
from the ECtHR much of which is of relevance to this analysis and the imple-
mentation of the Framework Decisions on the European Arrest Warrant and 
Transfer of Prisoners.  
According to ECtHR jurisprudence, “expulsion by a Contracting state may 
give rise to an issue under Article 3 (ECHR), and hence engage the responsibility 
of that state under the Convention, where substantial grounds have been shown 
for believing that the person in question, if expelled, would face a real risk of 
being subjected to treatment contrary to Article 3 in the receiving country. In 
these circumstances, Article 3 implies the obligation not to expel the person in 
question to that country” (Soering v. the United Kingdom, ECtHR 1989), (Chahal v. 
the United Kingdom, ECtHR 1996). In the Chahal case, the Court explicitly con-
firmed that the right to be free from torture is absolute, and that a proportional-
ity analysis in cases involving torture is inappropriate because no restriction on 
the right, regardless of the reason, can ever be legal. The prohibition of expulsion 
also extends to situations where a person risks being condemned to the death 
penalty in violation of Protocol No. 13 to the ECHR. It should also be noted that 
the Court has warned that the protection afforded by Article 3 ECHR can extend 
to situations “where the danger emanates from persons or groups of persons 
who are not public officials. However, it must be shown that the risk is real and 
that the authorities of the receiving state are not able to obviate the risk by pro-
viding appropriate protection” (H.L.R. v. France, ECtHR 1997). In the case of T.I 
v. United Kingdom (ECtHR 1998), the Court also considered the responsibilities of 
states in relation to deporting persons where a risk exists that the person con-
cerned would be subsequently re-deported to a third state. In its reasoning, the 
Court emphasised that the host state has an obligation to ensure that the de-
ported person is not, as a result of the decision to expel, exposed to treatment 
contrary to Article 3 ECHR. As such, the host state has an obligation to ensure 
that there are effective procedural safeguards protecting a deported person from 
being removed to a third country. Such safeguards are of particular importance 
where the state to which a deportee would be sent is not a Council of Europe 
Member State and thus not bound by the provisions of the ECHR. Finally, in the 
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case of Jabari v. Turkey (ECtHR 1998), the Court indicated that it was prepared to 
give due weight to the conclusion of an external body (in this case the United 
Nations High Commissioner for Refugees) regarding an applicant’s claim in 
making its own assessment as to the risks which the applicant would face if a 
deportation order were to be implemented.  
The prohibition on forced return is also stipulated in Article 3(1) of the UN 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment which states that “no State Party shall expel return (refouler) or 
extradite a person to another state where there are substantial grounds for be-
lieving that he would be in danger of being subjected to torture”. 
Article 4 of the EU Charter of Fundamental Rights mirrors the provisions of 
Article 3 ECHR in stipulating that “no one shall be subjected to torture or to 
inhuman or degrading treatment or punishment”. Article 19 of the EU Charter 
stipulates, furthermore, that “no one may be removed, expelled or extradited to 
a State where there is a serious risk that he/she would be subjected to the death 
penalty, torture or other inhuman or degrading treatment or punishment”. 
Given the relatively recent entry into force of the Treaty of Lisbon and the (now) 
legally binding nature of the EU Charter of Fundamental rights, it is difficult to 
predict whether the implied difference in the respective legal tests – a “real risk” 
in the jurisprudence of the ECtHR – and a “serious risk” as stipulated by the EU 
Charter – may prove to be significant.  
The implications of these obligations on EU Member States are considered 
further in the analysis of the Framework Decision on Transfer of Prisoners. 
 
3.3.1.4 Legal status 
All of the legal instruments highlighted above have been signed and ratified 
by all EU Member States with the exception of Protocol No. 4 ECHR – not signed 
by Greece or ratified by Greece and the United Kingdom and Protocol No. 7 
ECHR – not signed by the United Kingdom or ratified by Belgium, Germany, the 
Netherlands, and the United Kingdom. 
 
3.3.1.5 Minimising the risk of legal exposure 
In order to minimise the kinds of risk arising from the obligations defined by 
the legal instruments highlighted above (both to the deportee and Member 
State), the Council of Europe’s 2005 Twenty Guidelines on Forced Return con-
tain extensive procedures for Council of Europe Member States in relation to the 
use of removal orders. Although designed ostensibly to codify the appropriate 
procedures to be adopted in expulsion cases in general (rather than the expul-
sion of convicted prisoners in particular) and being advisory rather than manda-
tory in nature, the Guidelines are worthy of quoting at length: 
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“Removal orders shall only be issued in pursuance of a decision reached in 
accordance with the law. 
1. A removal order shall only be issued where the authorities of the host state 
have considered all relevant information that is readily available to them, and 
are satisfied, as far as can reasonably be expected, that compliance with, or en-
forcement of, the order, will not expose the person facing return to: 
a. a real risk of being executed, or exposed to torture or inhuman or degrad-
ing treatment or punishment; 
b. a real risk of being killed or subjected to inhuman or degrading treatment 
by non-state actors, if the authorities of the state of return, parties or organisa-
tions controlling the state or a substantial part of the territory of the state, includ-
ing international organisations, are unable or unwilling to provide appropriate 
and effective protection, or 
c. other situations which would, under international law or national legisla-
tion, justify the granting of international protection. 
2. The removal order shall only be issued after the authorities of the host 
state, having considered all relevant information readily available to them, are 
satisfied that the possible interference with the returnee’s right to respect for 
family and/or private life is, in particular, proportionate and in pursuance of a 
legitimate aim. 
3. If the state of return is not the state of origin, the removal order should 
only be issued if the authorities of the host state are satisfied, as far as can rea-
sonably be expected, that the state to which the person is returned will not expel 
him/her to a third state where he/she would be exposed to a real risk mentioned 
in paragraph 1, sub-paragraph a. and b. or other situations mentioned in para-
graph 1, sub-paragraph c. 
4. In making the above assessment with regard to the situation in the country 
of return, the authorities of the host state should consult available sources of 
information, including non-governmental sources of information, and they 
should consider any information provided by the United Nations High Com-
missioner for Refugees (UNHCR). 
5. Before deciding to issue a removal order in respect of a separated child, as-
sistance – in particular legal assistance – should be granted with due considera-
tion given to the best interest of the child. Before removing such a child from its 
territory, the authorities of the host state should be satisfied that he/she will be 
returned to a member of his/her family, a nominated guardian or adequate re-
ception facilities in the state of return. 
6. The removal order should not be enforced if the authorities of the host 
state have determined that the state of return will refuse to readmit the returnee. 
If the returnee is not readmitted to the state of return, the host state should take 
him back.”  
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This extract from the Guidelines is significant in that it clearly identifies the 
need for signatory states to undertake an assessment on a case by case basis 
when taking decisions on expulsion if potential challenges under the provisions 
of Article 3 ECHR are to be avoided. Article 4 of the extract is of particular inter-
est in that it suggests that any assessment of conditions in the country of return 
should be made on the basis of all available sources of information including 
non-governmental sources. As above, the implications of such an approach for 
the Framework Decision on Transfer of Prisoners will be explored further. 
 
3.3.2 Legal instruments concerning the transfer of prisoners 
The content of the following legal instruments concerning prisoner transfer 
has been assessed: 
− CoE Convention on the Transfer of Sentenced Persons; 
− Additional Protocol to the CoE Convention on the Transfer of Sentenced 
Persons; 
− CoE Convention on the Supervision of Conditionally Sentenced or Condi-
tionally Released Offenders; 
− European Council Framework Decision on the European Arrest Warrant; 
− European Council Framework Decision on Transfer of Prisoners. 
The instruments were assessed to establish commonality of content in respect 
of five key themes: scope, double criminality, sentence conversion, rights of the 
subject and levels of consent required and initiation. 
An overview of results from this analysis is presented in the following high 
level summary tables. Some of these instruments will be assessed more in detail 
in the following sections of this book, when analysing the survey results, flank-
ing measures and recommendations. 
 
3.3.2.1 Scope 
Theme Instrument 
Scope 
 
 
 
 
 
 
 
 
 
 
CoE Convention on the Transfer of Sentenced Persons 
Transfer of sentence execution.  
Additional Protocol to the CoE Convention on the Transfer of 
Sentenced Persons 
Transfer of sentence execution for sentenced persons 
who have fled from the sentencing state or are subject to 
an expulsion or deportation order passed as part of 
sentence.  
CoE Convention on the Supervision of Conditionally Sen-
tenced or Conditionally Released Offenders 
Transfer of sentence execution or supervision of sen-
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Theme Instrument 
 tence. 
European Council Framework Decision on the European 
Arrest Warrant 
Transfer for prosecution or sentence execution.  
European Council Framework Decision on Transfer of Pris-
oners 
Transfer of sentence execution or supervision of sen-
tence. 
 
3.3.2.2 Double criminality 
Theme Instrument 
Double criminality 
 
 
 
 
 
 
 
 
 
 
 
CoE Convention on the Transfer of Sentenced Persons 
Double criminality check applies. 
Additional Protocol to the CoE Convention on the Transfer of 
Sentenced Persons 
Double criminality check applies. 
CoE Convention on the Supervision of Conditionally Sen-
tenced or Conditionally Released Offenders 
Double criminality check applies. 
European Council Framework Decision on the European 
Arrest Warrant 
List of 32 offences where establishment of dual criminal-
ity is no longer required. For other offences double 
criminality check can be applied. 
European Council Framework Decision on Transfer of Pris-
oners 
List of 32 offences where establishment of dual criminal-
ity is no longer required. For other offences double 
criminality check can be applied. Member States can opt 
out of double criminality exclusion. 
 
3.3.2.3 Sentence conversion 
Theme Instrument 
Sentence conversion 
 
 
 
 
CoE Convention on the Transfer of Sentenced Persons 
Continued enforcement or conversion of sentence is 
possible. Conversion bound by the law of the adminis-
tering state. Aggravation of sentence is not permitted. 
Additional Protocol to the CoE Convention on the Transfer of 
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Theme Instrument 
 
 
 
 
 
 
 
Sentenced Persons 
Continued enforcement or conversion of sentence is 
possible. Conversion bound by the law of the adminis-
tering state. Aggravation of sentence is not permitted. 
CoE Convention on the Supervision of Conditionally Sen-
tenced or Conditionally Released Offenders 
Administering state can substitute the penalty imposed 
in the requesting state with the penalty or measure pro-
vided for by its own legislation for a similar offence. 
This must correspond as closely as possible the original 
sentence and may not exceed the maximum penalty 
provided for by the legislation of the requested state nor 
may it be longer or more rigorous than that imposed by 
the requesting state. 
European Council Framework Decision on the European 
Arrest Warrant 
Executing state can, in cases where the EAW relates to 
offences punishable by a custodial life sentence or life 
time detention order, establish that the issuing state has 
provisions in its legal system for a review of the penalty 
either upon request or after 20 years. Requirements are 
also placed on the issuing state to deduct all periods of 
detention arising from the execution of a European Ar-
rest Warrant from the total period of the detention to be 
served in the issuing state.  
European Council Framework Decision on Transfer of Pris-
oners 
Executing state can adapt an issuing state’s punishment 
where the original sentence is incompatible with its 
laws. The adapted sentence must still correspond as 
closely as possible to that imposed in the issuing state. 
Two grounds for adaptation are possible. First, where 
the sentence imposed is incompatible in terms of dura-
tion, adaptation can occur but only when the sentence 
exceeds the maximum penalty provided for similar 
offences under the law of the executing state. The 
adapted sentence shall not be less than the maximum 
penalty provided for similar offences under its national 
law. Second, where the sentence imposed is incompatible 
in terms of nature, an executing state may adapt to the 
punishment or measure provided for under its own law 
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Theme Instrument 
for similar offences. Such punishments must correspond 
as closely as possible to the sentence imposed in the 
issuing state and cannot involve conversion to a finan-
cial penalty. In each instance, the adapted sentence shall 
not aggravate the sentence passed in the issuing state in 
terms of either its nature or duration.  
 
3.3.2.4 Rights of the subject and levels of consent required 
Theme Instrument 
Rights of the subject 
and levels of consent 
required 
 
 
 
 
 
 
 
 
 
 
 
CoE Convention on the Transfer of Sentenced Persons 
Consent of the subject required. 
Additional Protocol to the CoE Convention on the Transfer of 
Sentenced Persons 
Consent of the subject not required. 
CoE Convention on the Supervision of Conditionally Sen-
tenced or Conditionally Released Offenders 
Consent of the subject not required. 
European Council Framework Decision on the European 
Arrest Warrant 
Consent not required. 
Persons arrested for the purpose of EAW execution 
have the right to legal assistance and an interpreter in 
accordance with national law of executing state. If sub-
ject contests surrender, the provision is also provided 
for the right to be heard in accordance with national law 
of the executing state. 
European Council Framework Decision on Transfer of Pris-
oners 
Consent not required when the judgement is forwarded 
for execution to: the Member State of nationality in 
which the convicted person lives, will be deported fol-
lowing completion of his/her sentence or has fled in 
view of the criminal proceedings pending against 
him/her in the issuing state. 
In cases involving compulsory transfer the prisoner 
must be provided with the opportunity to state his/her 
opinion which will be taken into account when deciding 
whether a sentence transfer will proceed.  
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3.3.2.5 Initiation 
Theme Instrument 
Initiation 
 
 
 
 
 
 
 
 
 
 
 
CoE Convention on the Transfer of Sentenced Persons 
Administering state, sentencing state, subject. 
Additional Protocol to the CoE Convention on the Transfer of 
Sentenced Persons 
Sentencing state. 
CoE Convention on the Supervision of Conditionally Sen-
tenced or Conditionally Released Offenders 
Sentencing state. 
European Council Framework Decision on the European 
Arrest Warrant 
Issuing state. 
European Council Framework Decision on Transfer of Pris-
oners 
Issuing state, executing state, subject.  
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4 Problem analysis 
4.1 Social rehabilitation 
4.1.1 Cornerstone 
Article 3.1 of the Framework Decision on Transfer of Prisoners defines as its 
very objective to “establish the rules under which a Member State, with a view 
to facilitating the social rehabilitation of the sentenced person, is to recognise a 
judgement and enforce the sentence”. 
Recital 9 of the Framework Decision’s preamble affirms the principle that en-
forcement of a sentence in the executing state should enhance the possibility of 
the social rehabilitation of the sentenced person and that the issuing state should 
satisfy themselves that this is the case. The recital contains a non-exhaustive list 
of criteria which competent authorities of the issuing state should take into ac-
count when reaching a decision as to whether or not the enforcement of a sen-
tence in the executing state will in fact enhance the possibility of the sentenced 
person’s social rehabilitation prospects. These criteria are: “the person’s attach-
ment to the executing state, whether he/she considers it the place of linguistic, 
cultural, social or economic and other links to the executing state”.  
Thereafter, Articles 4.2 and 4.6 establish requirements on Member States in 
relation to the competent authorities who will take decisions as to whether the 
forwarding of a judgement will in fact facilitate the social rehabilitation of the 
sentenced person. Article 4.2 is less specifically worded requiring only that the 
issuing state (where appropriate after consultation with the executing state) 
should satisfy itself that the enforcement of the sentence by the executing state 
would facilitate the social rehabilitation of the sentenced person. Article 4.6, for 
its part, is more precise requiring Member States to “adopt measures, in particu-
lar taking into account the purpose of facilitating social rehabilitation of the sen-
tenced person, constituting the basis on which their competent authorities have 
to take their decisions whether or not to consent to the forwarding of the judge-
ment.”  
The provisions of Article 4.2 are universally applicable whereas those of Arti-
cle 4.6 are confined to cases involving transfer to third EU Member States i.e. 
Member States other than the state of nationality where the person lives or to 
which they will be deported on the basis of an expulsion or deportation order 
arising from the judgement. In such cases, consultation between the issuing state 
and the executing state is compulsory with provision being made for the latter to 
provide a reasoned opinion as to why a sentence transfer would not serve the 
purpose of facilitating the social rehabilitation and reintegration of the sentenced 
person (Articles 4.3 and 4.4).  
This all implies that no competent authority can ever take a decision to trans-
fer a prisoner or recognise and enforce a sentence when this does not enhance 
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the possibility of his/her social rehabilitation prospects. The question remains 
however, how to evaluate whether or not a transfer will de facto enhance the 
rehabilitation of the sentenced person. 
 
4.1.2 Minors and people with mental disorders and/or addictions 
In light of the condition that a prisoner’s transfer should enhance the possi-
bility of his/her social rehabilitation, Article 9 inserts two provisions applicable 
to situations where minors and persons with mental disorders and/or addictions 
are involved. In essence, the competent authority of the executing state may 
refuse to recognise the judgement and enforce the sentence, if: 
− The sentence has been imposed on a person who, under the law of the exe-
cuting state, owing to his/her age, could not have been criminally liable for 
the acts in respect of which the judgement was issued; or if 
− The sentence imposed includes a measure of psychiatric or health care or 
another measure involving deprivation of liberty, which, notwithstanding 
the possibility to adapt the sentence, cannot be executed by the executing 
state in accordance with its legal or health care system.   
Although the latter provision could be encouraged with regard to the en-
hancement of a prisoner’s social rehabilitation (and with regard to the respect for 
his/her fundamental rights), it is worrying to acknowledge that some Member 
States cannot provide adequate health care to people with mental or addiction 
problems. 
As for minors, this refusal ground seems problematic in light of their social 
rehabilitation. Refusing to transfer these people implies that they will not be 
sentenced in their country of nationality and residence and remain sentenced in 
the issuing state. 
  
4.1.3 Dickson v The United Kingdom 
The Court’s deliberations in the case of Dickson v. The United Kingdom (ECtHR 
2007) are of significance to this discussion not because of the judgement reached 
in the case, but because of the prominence given to articulating the objectives of 
a prison sentence by the Court during its reasoning. In this judgement, the 
ECtHR endorsed the principles it viewed as central to rehabilitation in the con-
text of a responsible prison regime, thereby providing a benchmark against 
which other regimes can reasonably be assessed.2  
The Chamber judgement cites the evolution in penal philosophy and func-
tions traditionally assigned to punishment, noting that in recent years there has 
                                                             
2 D. van Zyl Smit and S. Snacken, Principles of European Prison Law and Policy. Penology and Hu-
man Rights,  Oxford University Press, 2009, 106. 
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been a trend towards placing more emphasis on rehabilitation as demonstrated 
by a range of Council of Europe legal instruments. While rehabilitation was 
initially construed as a means of preventing recidivism, more recently and more 
positively, it has been taken to constitute the idea of re-socialisation through the 
fostering of personal responsibility. This objective has been reinforced by the 
development of the ‘progression principle’ which entails that in the course of 
serving a sentence, a prisoner should move progressively through the prison 
system thereby moving from the early days of a sentence, when the emphasis 
may be on punishment and retribution, to the latter stages, when the emphasis 
should be on preparation for release. The judgement goes on to quote exten-
sively from a range of international legal instruments which underpin this 
standpoint. They include: 
− The UN International Covenant on Civil and Political Rights which provides 
that the “penitentiary system shall comprise treatment of prisoners the essen-
tial aim of which shall be their reformation and social rehabilitation”; 
− The 2006 European Prison Rules and their stipulations that “persons de-
prived of their liberty retain all rights that are not lawfully taken away by the 
decision sentencing them or remanding them in custody”, that “life in prison 
shall approximate as closely as possible the positive aspects of life in the 
community” and that “all detention shall be managed so as to facilitate the 
reintegration into free society of persons who have been deprived of their 
liberty”; Rules 105.1, 106.1 and 107.1 were considered worthy of special men-
tion by the Court in that they impose obligations on States with regard to 
prisoners’ work, education and pre/post-release programmes with a view to 
their successful reintegration upon release; and 
− The Council of Europe Recommendation R(2003)23 on the Management by 
Prison Administrations of Life Sentence and other Long-term Prisoners 
which establishes five linked principles for the management of long-term 
prisoners: 
− Account must be taken of the personal characteristics of prisoners (indi-
vidualisation principle); 
− Able the realities of life in the community (normalisation principle); 
− Opportunities should be accorded to exercise personal responsibility in 
daily prison life (responsibility principle); 
− A distinction should be made between the risks posed by life and long-
term prisoners to themselves, to the external community, to other pris-
oners and to other people working or visiting the prison (security and 
safety principle); 
− Prisoners should not be segregated on the basis of sentence (non-
segregation principle);  
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− The planning of an individual prisoner's long-term sentence should aim 
at securing progressive movement through the prison system (progres-
sion principle). 
In one of its conclusions in the case, the Court accepted that punishment re-
mains one of the aims of imprisonment but also underlined the evolution in 
penal policy towards the relative importance of the rehabilitative aim of impris-
onment, particularly at the end of a long prison sentence. 
 
4.1.4 Survey data 
4.1.4.1 Legal framework 
Many detention standards that have been examined within the scope of this 
study are specifically related to the principle of social rehabilitation. In the light 
of the above mentioned judgement and the prominent objectives of a prison 
sentence, those standards that are of specific importance in this context have 
been singled out below.  
4.1.4.1.1 Standards that are specifically related to the ‘progression principle’ 
 
8.1.1. Has your country adopted laws or policies requiring that a prisoner’s 
release and re-integration back into society should constitute a central part of the 
sentence management plan? (standard derived from legally binding instru-
ments/documents: ICCPR 10(3), SMR 80, EPR 6, 103.2 & 103.4) 
8.1.2. Has your country adopted laws or policies requiring that a sentence 
management plan will be prepared for each prisoner serving a sentence of 12 
months or over as soon as practicable after their admission? It should provide 
for, inter alia, the welfare and health needs of the prisoner, training, employment 
or education needs he/she may have, and include a release plan for the prisoner. 
This plan shall be reviewed at regular intervals to take into account the changing 
circumstances of the prisoner. (SMR 65, 66 & 69, R(2003) 23: 3 & 9, EPR 6, 103 & 
104.) 
 
Standard 8.1.2. (Long-term prisoners) has been adopted by only 58% of the 
Member States sampled, while standard 8.1.1. (Reintegration) has been adopted by 
83% of sampled Member States. 
4.1.4.1.2 Standards related to the strengthening of ties with friends and family 
 
3.2.1. Has your country adopted laws or policies requiring prisoners to be as-
signed to a prison as near to their home area as possible in order to maintain 
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relationships with families and friends, subject to the maintenance of good order 
and security? (BOP 20, EPR 17.1) 
3.8.1.1. Has your country adopted laws or policies establishing the right of 
prisoners to communicate with their family and friends by correspondence and 
by receiving visits, subject to reasonable conditions/restrictions imposed by law 
or another authority? (standard derived from legally binding instru-
ments/documents: ICCPR 23(1), UDHR 16(3), SMR 37, BOP 15 & 19, EPR 24.1 & 
24.2) 
3.8.1.2. Has your country adopted laws or policies requiring that visits take 
place in an environment that enables prisoners to maintain and develop family 
and other relationships in as normal a manner as is possible subject to the main-
tenance of good order and security in the prison? (SMR 79, EPR 24.4) 
3.8.3.2. Has your country adopted laws or policies preventing the withdrawal 
of contact for female prisoners with their children as a disciplinary action except 
in exceptional circumstances? (SMR 27, 79 & 80, EPR 24.2 & 60.4) 
3.8.4.2. Has your country adopted laws or policies allowing a prisoner to 
leave the prison to visit a sick relative/friend, attend a funeral or for other hu-
manitarian reasons, either under escort or alone where practicable and consis-
tent with the promotion of safe and secure custody? (SMR 44(2), EPR 24.7) 
3.8.5.1. Has your country adopted laws or policies preventing the monitoring 
or censoring of telephone calls unless the prisoner or the recipient of the call is 
informed of the possibility of such monitoring or, such monitoring has been 
agreed by any lawful authority? (ICCPR 17, UDHR 12, SMR 37, BOP 19, ECHR 
8, EPR 24.2) 
3.8.5.2. Has your country adopted laws or policies permitting prisoners to 
send a minimum of 7 letters a week free of charge and more if he/she can afford 
it, and to receive as many letters as are sent to him/her? (SMR 37, BOP 19, EPR 
24.1) 
3.8.5.3. Has your country adopted laws or policies preventing the prison au-
thorities from opening prisoners’ private correspondence subject to the mainte-
nance of good order and safe and secure custody in the prison? (standard de-
rived from legally binding instruments/documents: ICCPR 17, UDHR 12, ECHR 
8, EPR 24.2) 
 
Standards 3.8.3.2. (Contact between female prisoners and children), 3.8.5.2. 
(Correspondence (minimum)) and 3.8.5.3. (Correspondence (private)) have been 
adopted by respectively, only 50%, 50% and 62% of the Member States sampled. 
Standards 3.2.1. (Prisoner allocation), 3.8.4.2. (Humanitarian leave) and 3.8.5.1. 
(Telephone censoring) have been adopted by, respectively, 79%, 87% and 79% of the 
Member States sampled.  
Standards 3.8.1.1. (Contact family/friends) and 3.8.1.2. (Visiting environment) have 
been adopted by, respectively, 100% and 92% of the Member States sampled.  
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4.1.4.1.3 Standards specifically related to educational, recreational, work/training and 
welfare programmes 
 
2.1.4. Has your country adopted laws or policies to ensure that prisoners 
have access to a wide range of constructive activities, including, inter alia, educa-
tional, recreational, work/training and welfare programmes? (SMR 77 & 78, BOP 
28, BPTP 6 & 8, EPR 25) 
 
This standard has been adopted by all of the Member States sampled.  
 
Education: 
 
3.8.6.1. Has your country adopted laws or policies entitling prisoners to be 
kept informed of current affairs and other developments outside the prison by 
reading newspapers and periodicals and by listening to radio or television 
broadcasts (subject to the maintenance of good order and safe and secure cus-
tody)? (SMR 39, BOP 28, EPR 24.10) 
3.10.3. Has your country adopted laws or policies ensuring that prisoners 
shall have access to a well-stocked library at least once a week (subject to the 
maintenance of good order and safe and secure custody)? (R(89)12: 10, EPR 28.5) 
3.11.1. Has your country adopted laws or policies requiring, as far as practi-
cable, that prisoners have access to educational programmes that can meet their 
individual needs? (standard derived from legally binding instru-
ments/documents: ICESCR 13, UDHR 26, SMR 77(1), BPTP 6, R(89)12:1, EPR 
28.1) 
3.11.2. Has your country adopted laws or policies requiring that education 
provided in prisons shall be integrated, in so far as is practicable, with national 
educational systems/programmes enabling prisoners to continue their education 
following their release? (SMR 77(2), R(89)12:16, EPR 28.7.a) 
3.11.3. Has your country adopted laws or policies requiring that vocational 
training be available for those prisoners who are able to benefit from it, particu-
larly young prisoners? (SMR 71(5), BPTP 8, R(89)12:9, EPR 26.5) 
 
Standard 3.10.3. (Access to library) has been adopted by only 54% of the 
Member States sampled.   
Standard 3.11.2. (Integration prison/community education) has been adopted by 
87% of the Member States sampled. 
Standards 3.8.6.1. (Access to media), 3.11.1. (Individually tailored education) and 
3.11.3. (vocational training) have been adopted by 90% or more of the Member States 
sampled.  
 
Work: 
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3.9.1. Has your country adopted laws or policies requiring work to be incor-
porated as a positive aspect of prison regimes and prohibiting its use as a form 
of punishment? (SMR 71(1), EPR 26.1) 
3.9.2. Has your country adopted laws or policies requiring the work pro-
vided, in so far as is possible, is to prepare prisoners for worthwhile work on 
their release and facilitate their reintegration into the workforce? (SMR 71(3) & 
(4), BPTP 8, EPR 26.3 & 26.7) 
3.9.3. Has your country adopted laws or policies entitling prisoners to be re-
munerated in respect of prison work carried out? (standard derived from legally 
binding instruments/documents: ICESCR 7(a), UDHR 23, SMR 76(1), BPTP 8, 
EPR 26(1)) 
 
Standard 3.9.1. (Constructive prison work) has been adopted by only 67% of 
the Member States sampled.  
Standard 3.9.2. (Work as rehabilitation) has been adopted by 83% of the Member 
States sampled and standard 3.9.3. (Prison work renumeration) has been adopted by 
96% of the Member States sampled.  
 
Recreation: 
 
3.10.1. Has your country adopted laws or policies ensuring that, subject to the 
constraints of the particular prison and the maintenance of good order and secu-
rity, prisoners shall be entitled to spend as much time out of their cells as is pos-
sible? (EPR 25(2)) 
3.10.2. Has your country adopted laws or policies ensuring that prisoners re-
ceive at least one hour exercise each day in the open air, weather permitting? 
(SMR 21, EPR 27.1) 
 
Standard 3.10.1. (Out-of-cell-time) has been adopted by only 67% of the 
Member States sampled while standard 3.10.2. (Exercise) has been adopted by 96% of 
the Member States sampled. 
 
4.1.4.2 Practitioners’ views 
The practitioners’ responses appear to indicate some degree of consistency 
concerning the types of information regarding social rehabilitation which they 
consider to be necessary before taking a decision to transfer a prisoner under the 
terms of the Framework Decision.  
More than 90% of the respondents have indicated that the existence of so-
cial/family ties in the executing State was an important factor in taking a deci-
sion on whether the transfer of a prisoner would enhance the possibility of the 
social rehabilitation of the sentenced person. Linguistic ties, the availability of 
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education, training or work opportunities, supervision, support and aftercare 
provisions in the executing state were found to be important by 75% or more of 
the respondents.  
Interestingly, the existence of economic ties was considered somewhat less 
important, these being highlighted by only 61% of the respondents.  
The majority of respondents (65%) indicated that information on material de-
tention conditions in the prison of the executing state would be an important 
factor before making any decision on prisoner transfers under the terms of the 
Framework Decision. In the same way, a large majority (69%) indicated that 
information on a prisoner’s home circumstances in the executing state should 
also be considered to be an important factor. Similarly, the provision of educa-
tion, work and training facilities in the executing state’s prison system were 
considered important by 69% of respondents when considering a transfer deci-
sion.  
These results however also indicate some reason for concern as this implies 
that over 20% of all respondents did not consider it to be important to have this 
information in order to start up the transfer process. 
Even more worrying is the fact that 27% of the competent authorities respon-
dents did not consider it to be important to have information on material deten-
tion conditions in the prison of the executing state and that 36% of the competent 
authorities respondents did not consider it to be important to have information 
on education, work and training facilities in the executing state’s prison system. 
After all, it will be these competent authorities that will decide to forward a 
judgement and transfer certificate. 
 
4.1.5 Conclusion 
Read together, the provisions of Articles 4.2 - 4.6, 6.2 - 6.3 and recital 9 hold 
an obligation for Member States to thoroughly assess whether a transfer will in 
fact enhance the social rehabilitation of the sentenced person. It should be clear 
from this that a transfer decision can only be taken on a case by case basis. Such 
an assessment would seem to necessitate consideration of both the individual’s 
situation and the conditions to which that individual would be subjected as a 
result of a transfer to the executing state.  
For such a process to be successful however, information concerning execut-
ing states’ prison regimes and aftercare arrangements will be required. Such 
information will allow both issuing and executing states as well as prisoners to 
make informed judgements about whether the rehabilitation test contained in 
the Framework Decision can be effectively met.  
Alarmingly, only 67% of respondents indicated that they thought the terms 
of the Framework Decision required Member States to assess the social rehabili-
tation of prisoners on a case by case basis rather than assuming that serving a 
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sentence in the prisoner’s home state would automatically facilitate their social 
rehabilitation. Coupled with the remarkable results that over 20% of all respon-
dents did not consider it to be important to have information on material deten-
tion conditions in the prison of the executing state, on a prisoner’s home circum-
stances in the executing state and on education, work and training facilities in 
the executing state’s prison system, it can be concluded that there is reason for 
concern here. In this context it is to be hoped that Member States take their re-
sponsibilities in respect of assessing the prospects of a prisoner’s social rehabili-
tation seriously and do not choose to use the Framework Decision as a blunt 
instrument by which foreign prisoners with EU nationality can be routinely sent 
back to their country of origin. Such an interpretation may seem easier to justify 
from the perspective of Member States who are likely to be ‘net exporters’ of 
prisoners but it remains to be seen, however, whether Member States who will 
be required to accept large numbers of prisoners will share this view. Such dif-
ferences in interpretation could potentially result in a request for clarification of 
the Framework Decision’s requirements being sought before a court or tribunal 
in a Member State and, ultimately, before the Court of Justice under Article 267 
(b) Treaty on the Functioning of the European Union.
3
  
The survey results also show that some Member States have not incorporated 
some standards related to the social rehabilitation of sentenced persons to a 
satisfactory degree. This could make potential issuing states hesitant to use the 
Framework Decision. If however competent authorities would still opt to use the 
Framework Decision in those situations, their decisions could be vulnerable to 
legal action by prisoners.  
In addition to this, the lack of information on Member States’ prison regimes, 
the insufficient incorporation of material detention conditions which could po-
tentially violate prisoners’ fundamental rights as well as the significant varia-
tions between Member States with regard to their sentence execution modalities 
and early/conditional release provisions, will make it even harder for competent 
authorities to make an informed and well founded decision as to whether or not 
a transfer decision will enhance the possibility of the sentenced person’s social 
rehabilitation. These issues will be explored more in detail in the following 
paragraphs. 
 
                                                             
3 This clause also requires the Court of Justice to act with the minimum of delay if such a ques-
tion is raised in a case pending before a court or tribunal of a Member State with regard to a 
person in custody.  
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4.2 Knowledge and (access to) information 
4.2.1 Survey data 
A good functioning of the Framework Decision presupposes that the people 
who are involved with its implementation and application in practice have a 
good knowledge of its content and its effects.  
From the survey results it appears that there is not only a substantial lack of 
knowledge with regard to the specific content and effects of the Framework 
Decision, but there is also a lack of relevant and sufficient information available 
to competent authorities (and other people involved) for a proper operation of 
the Framework Decision.  
 
4.2.1.1 Substantial lack of knowledge 
The above mentioned survey results in light of the assessment of prisoners’ 
social rehabilitation prospects have already indicated that too many people in-
volved have insufficient knowledge of the practical implications of the Frame-
work Decision.  
This conclusion is also supported by the respondents’ answers to the follow-
ing case study: 
Mr. E.T., a national of Member State A, was arrested, tried and convicted for assault 
in the city of X in Member State B. The assault took place following a football match. 
Mr. E.T. moved to Member State B from Member State A six months ago and since then 
has had a number of temporary jobs in the city of X. He was sentenced to three years 
imprisonment for the assault and has currently served two months of his sentence in a 
prison in Member State B. Mr. E.T. has limited knowledge of the language in Member 
State B. Mr. E.T. has indicated that he does not wish to return to Member State A de-
spite the presence of his family and many close friends there. He cites the poor state of the 
economy and his increased chances of finding work as the main reasons for wishing to 
remain in Member State B following the completion of sentence. Without making any 
further enquiries, the authorities of Member State B, as the issuing state, have now taken 
the decision to authorize Mr. E.T.’s transfer. 
Here, 65% of all respondents stated that the transfer could be authorized un-
der the Framework Decision. However, according to Article 6 of the Framework 
Decision, Mr. E.T. cannot be transferred to Member State A without his consent 
as he is currently living in Member State B. 
 
4.2.1.2 Substantial lack of information 
Obviously, competent authorities need to possess or need to be able to source 
relevant information on which to base transfer decisions.  
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This information should not only concern conditions concerning social reha-
bilitation and material detention in the executing state, but should also include 
more information on an executing state’s sentence execution modalities and its 
early/conditional release provisions. 
Still, almost half (43%) of all respondents felt that the information to make an 
assessment on the social rehabilitation of prisoners under the Framework Deci-
sion is not readily available (with another 24% of all respondents feeling unsure 
about this): 
− Only 24% of all respondents felt that information on a prisoner’s home cir-
cumstances in an executing state is readily available;   
− Only 29% of all respondents felt that information on material detention con-
ditions in an executing state is readily available;   
− Only 22% of all respondents felt that information on the education, training 
and work opportunities in the prison systems in an executing state is readily 
available. 
 
4.2.2 Conclusion 
Since 1/5th to 1/4th of all respondents wrongfully thought that important in-
formation was not relevant in the decision making process under the Framework 
Decision, it is clear that too many people involved with the operation of the 
Framework Decision have, at this moment, insufficient knowledge of its content. 
This could not only undermine the implementation and operation of the 
Framework Decision; this could also undermine its very purpose - i.e.: increasing 
the chances of social rehabilitation of prisoners - and lead to increased legal ac-
tion. 
With regard to these data it is not too surprising that only 67% of all respon-
dents agreed that the Framework Decision requires Member States to assess the 
social rehabilitation prospects of prisoners on a case by case basis. These find-
ings are a major reason for concern. 
On the other hand, a distinct majority of respondents do rate the above men-
tioned information of huge importance for deciding whether or not to transfer a 
prisoner and they agree that transfer decisions should be assessed on a case by 
case basis. The problem however, is that way too many people feel that the rele-
vant information on which to base these decisions is simply not readily avail-
able, or cannot easily be sourced. This too is a major reason for concern as it 
could make Member States hesitant to use the Framework Decision on the one 
hand - when not enough information is at hand - or lead to increased legal action 
- when decisions are based on insufficient information - on the other.  
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4.3 Material detention conditions 
4.3.1 Respecting prisoners’ fundamental rights 
Recital 13 of the Framework Decision on Transfer of Prisoners’ preamble em-
phasizes that its provisions should respect fundamental rights and observe the 
principles recognised by Article 6 of the Treaty on European Union (TEU) and 
reflected by the Charter of Fundamental Rights of the European Union. It allows, 
furthermore, for the refusal to execute a decision where objective grounds exist 
to believe that a sentence was imposed for the purposes of punishing a person 
on the grounds of sex, race, religion, ethnic origin, nationality, language, politi-
cal opinions or sexual orientation. Refusal to execute a decision can also take 
place if the detainee’s position may be prejudiced on any of these grounds.  
Albeit the protection afforded by the Framework Decision on the European 
Arrest Warrant in respect of debarring removal or extradition to a state where 
there is a serious risk that the detainee would be subjected to the death penalty, 
torture or other inhuman or degrading treatment or punishment is not explicitly 
replicated, it also applies to this Framework Decision since the EU Charter of 
Fundamental Rights is now legally binding upon the EU Member States and 
Article 19 expressly prohibits these situations of removal, expulsion or extradi-
tion.   
  
4.3.2 European Court of Human Rights  
The European Convention on Human Rights and Fundamental Freedoms 
(ECHR) and its associated protocols afford a range of rights and freedoms to all 
those within the jurisdiction of a contracting party. Although the ECHR does not 
contain any specific provisions relating to prisoners’ rights, it does protect some 
of their fundamental rights as human beings. Of particular significance with 
regard to detention conditions are the provisions of Article 3 (prohibition of 
torture, inhuman or degrading treatment), Article 5 (right to liberty and secu-
rity), Article 6 (right to a fair trial) and Article 8 (right to respect for privacy and 
private life). Additional Protocol No. 6 to the Convention, furthermore, requires 
contracting parties to restrict the use of the death penalty to times of war or im-
minent threat of war. All EU Member States have signed and ratified both the 
ECHR and the additional Protocol No. 6.  
The jurisprudence of the ECtHR has been of particular importance in high-
lighting issues related to material detention conditions and the rights of prison-
ers. The jurisprudence is continuingly evolving, determining new obligations 
and acceptable minimum standards regarding the treatment of persons deprived 
of their liberty. The Court’s attention has broadly focused on two key areas: 
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physical detention conditions and health provision. A selection of relevant cases 
in each of these areas is provided below. 
The ECtHR’s jurisprudence has significantly been affected by the Committee 
for the Prevention of Torture and Inhuman or Degrading Treatment (the CPT) 
and the European Prison Rules (EPR), and by a growing number of specialist 
Rules and Recommendations (from the Committee of Ministers of the Council of 
Europe) that deal in more detail with a range of issues such as the medical 
treatment of prisoners.  
It should also be noted that the influence of the ECHR in respect of material 
detention conditions has also been manifest at Member State level as demon-
strated, for example, by the case of Napier v. The Scottish Ministers (2004), 
whereby the Scottish Court of Session (Appeal Court) upheld a complaint 
brought by a prisoner that lack of access to in-cell sanitation constituted an in-
fringement of human right not to be subjected to inhumane and degrading 
treatment under Article 3 of the Convention.
4
  
 
4.3.2.1 Committee for the Prevention of Torture and Inhuman or Degrading 
Treatment 
The 1987 Convention for the Prevention of Torture and Inhuman or Degrad-
ing Treatment or Punishment provided for the creation of a committee empow-
ered to visit places of detention to ensure compliance with the Convention’s 
provisions. The CPT has unlimited access to penal institutions within signatory 
Council of Europe Member States and can communicate in private with detain-
ees and others whom it believes to be able to furnish it with relevant informa-
tion. Following a visit, the CPT initiates a confidential dialogue with the state 
concerned with a view to resolving any problems identified. Member States are 
thereafter required to report back to the CPT outlining what remedial actions 
have been undertaken. The CPT publishes annual general reports highlighting 
the substantive issues which it has addressed during its county visits. As a rule, 
reports relating to visited countries are also published. The 1987 Convention has 
been signed and ratified by all EU Member States. 
Despite (or perhaps because of) the legal and institutional framework high-
lighted above, concerns continue to be raised about European prison conditions 
in respect of matters such as overcrowding, inter-personal violence, health, the 
treatment of pre-trial detainees, complaints, contact with the outside world, 
                                                             
4 Scottish Courts website - http://www.scotcourts.gov.uk/opinions/P739.html - The Scottish 
Government was liable on two grounds. First, the 1998 Human Rights Act made the govern-
ment (and its constituent authorities) liable for breaches of the provisions of ECHR and, the 
provisions of the Scotland Act (the legislation which re-established devolved government in 
Scotland) stipulated that members of the Scottish Government had no power to act in a manner 
which was incompatible with Convention rights. 
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women and children and foreigners. For example, the CPT in its 2001 annual 
report found that “the phenomenon of prison overcrowding continues to blight 
penitentiary systems across Europe and seriously undermines attempts to im-
prove conditions of detention.”
5
 More recently, the Committee has continued to 
highlight concerns regarding prison overcrowding in its various country reports 
across Council of Europe/EU Member States.
6
 The CPT has also drawn attention 
to shortcomings in European prison regimes noting that long term prisoners 
“should have access to a wide range of purposeful activities of a varied nature 
(work preferably with vocational value, education, sport, recreation/ associa-
tion)”.
7
 This position was contrasted with the actual conditions in which some of 
these prisoners were held which “left much to be desired in terms of material 
conditions, activities and the possibility for human contact”.
8
 Finally, it is note-
worthy that the CPT has taken a continuing interest in prison health care facili-
ties devoting dedicated sections of its country reports to assessing the quality 
and shortcomings of health care arrangements.
9
 Basing its assessments on the 
principle of ‘normalisation’, the Committee considers that “prison health facili-
ties should offer medical services and nursing care... in conditions comparable to 
those enjoyed by patients in the outside community”
10
 and has consistently 
highlighted examples where it considers such standards have been breached.
11
 
In exceptional circumstances, the CPT can make a public statement on a 
Member State’s prison regime. Recently (15th of March 2011), the CPT has done 
so in relation to prison conditions for irregular migrants in Greece.
12
 
 
4.3.2.2 European Prison Rules 
The most recent relevant legal instrument related to material detention con-
ditions, the 2006 European Prison Rules, updated a previous version which was 
issued in 1987. Importantly, the EPR were also drafted with the needs of new 
                                                             
5 Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punish-
ment, 11th General Report on the CPT’s activities, 2001, p14. 
6 See for example CPT country reports on Spain 2005, Bulgaria 2006 & Greece 2007. 
7 11th General Report on the CPT’s activities, p17. 
8 Ibid. 
9 See for example CPT country reports on Bulgaria 2006 & Greece 2007. 
10 R. Morgan & M. D. Evans, Protecting Prisoners - The Standards of the European Committee for the 
Prevention of Torture in Context, Oxford University Press, Oxford 1999, p68; The shortcomings of 
normalisation as a concept to improve standards in custodial institutions are also highlighted 
by Morgan and Evans. They note the practical difficulties faced by the CPT in determining the 
quality of community based heath care and note that where such standards of community care 
are low, the normalisation approach risks legitimising the reproduction of such standards in the 
custodial arena. 
11 See for example CPT country reports on Bulgaria 2006 & Greece 2007. 
12 http://www.cpt.coe.int/documents/grc/2011-03-15-eng.htm  
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European Member States in mind.
13
 The EPR are significant in that they provide 
a clearly articulated set of benchmarks – derived from the philosophy of human 
rights – against which the reality of imprisonment can be assessed. Recognizing 
the inherently detrimental impact of imprisonment, the EPR go further than 
merely asserting the rights of prisoners to be protected from mistreatment: they 
also imply that states possess (and must exercise) ‘positive’ obligations to reduce 
the negative consequences of custody for prisoners within their care. There is, 
furthermore, no escape route for non-compliance on the grounds of inadequate 
resources. The EPR contain specific stipulations concerning treatment of prison-
ers in respect of accommodation, health and hygiene, contacts with the outside 
world, work, education, safety/security and criminal acts, discipline and pun-
ishment, and inspection and monitoring.  
Whilst the content of the EPR may be applauded, it is important to recognise 
that they remain advisory in nature and are not directly binding on Council of 
Europe (or EU) Member States. As mentioned above however, they do play an 
important role in light of the ECtHR’s jurisprudence. 
 
4.3.2.3 Violations of Article 3 ECHR 
Before exploring some of the most problematic infringements of prisoners’ 
rights under the ECHR, it is important to note that these infractions are always 
the result of a concurrence of circumstances and not just the consequence of one 
specific detention problem. It should also be noted that the Court has continued 
to accept that imprisonment inevitably leads to a restriction of many prisoners’ 
rights. This implies that conditions in prison must attain a certain level of sever-
ity before Article 3 becomes applicable. This also implies that it is hard for de-
tained people to enforce detention standards even if they are binding in nature.  
4.3.2.3.1 Overcrowding 
 
In the cases of Kalashnikov v. Russia (ECtHR 2003) and Peers v. Greece (ECtHR 
2001), the ECtHR has recognised that overcrowding could create prison condi-
tions that constitute degrading treatment under the terms of Article 3 ECHR 
despite the absence of intent on behalf of a Member State to humiliate or debase 
a detainee.
14
 In the case of Kalashnikov, the Court – importantly citing the guid-
ance issued by the CPT as its point of reference – found that the cell space in 
                                                             
13 D. van Zyl Smit, The 2006 European Prison Rules – paper presented to the International Penal 
Congress, Barcelona, 2006. D. van Zyl Smit and S. Snacken, Principles of European Prison Law and 
Policy. Penology and Human Rights,  Oxford University Press, 2009, 23. 
14 See also Chamber Judgements in the case of Dougoz v. Greece (ECtHR 1998) & Poltoratskiy, 
Kuznetsov, Nazarenko, Dankevich, Aliev & Khokhlich v. Ukraine (ECtHR 2003) which also deal with 
issues concerning overcrowding under the terms of Article 3 ECHR.  
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which the applicant was detained combined with the insanitary environment 
and the duration of his detention in these conditions amounted to degrading 
treatment.
15
  
4.3.2.3.2 Disability facilities 
 
A differing set of issues were raised in the case of Vincent v. France (ECtHR 
2007). The applicant, a wheelchair user, complained that many of the penal fa-
cilities in which he was held both on remand and following his conviction were 
not adapted to take account of his disability. Specifically, he cited problems in 
being able to access sporting, cultural or sanitary activities and that he was often 
forced to be carried through doors which were not wide enough to accommo-
date a wheelchair and was therefore dependant on others. Despite acknowledg-
ing the absence of any positive intent to humiliate or debase the applicant, the 
Court upheld some of his complaints considering that the detention of a handi-
capped person in a prison where he could not move about and, in particular, 
could not leave his cell independently, amounted to degrading treatment within 
the meaning of Article 3 ECHR.  
4.3.2.3.3 Health care 
 
The Court’s interest has also been engaged in a range of cases relating to the 
health care of prisoners or those held in detention. For example in the case of 
Dybeku v. Albania (ECtHR 2007), the Court first considered the nature and scope 
of the prohibition against torture and ill treatment, reasserting that Article 3 
ECHR prohibits in absolute terms torture or inhuman or degrading treatment or 
punishment, irrespective of the circumstances and the victim’s behaviour. In 
order for treatment or punishment to fall within the scope of Article 3, it must 
attain a “minimum level of severity” assessed with regard to all the circum-
stances of the case. However, the Court made clear that it is incumbent on the 
state to ensure that persons in detention are held in conditions which are com-
patible with human dignity and not subject to any hardships or deprivations 
beyond those that are an unavoidable consequence of, and inherent to, detention 
itself.  
This particularly requires that the state adequately secures the health and 
well-being of detainees, including by providing them with the requisite medical 
assistance, the lack of which may amount to treatment contrary to Article 3. In 
the case of persons with a mental illness, the Court held that a failure to provide 
appropriate mental health care in circumstances which do not adequately ac-
                                                             
15 In the Kalashnikov case, the Court recalled that the CPT had recommended a desirable guide-
line for the size of a detention cell as 7 square meters per prisoner. The applicant was forced to 
live in a shared cell which provided for less than 2 square meters per prisoner. 
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commodate, or which result in the deterioration of, a person’s mental health 
could amount to a violation of the prohibition of torture and ill-treatment.  
In the case of Musial v. Poland (ECtHR 2009), the Court codified a set of cir-
cumstances which constituted both inhuman and degrading treatment. The 
applicant in the case was schizophrenic and also suffered from other serious 
mental disorders. Following his arrest for robbery and battery, he was held in 
various detention facilities designed for prisoners in good mental health, most of 
which were overcrowded. In its deliberations, the Court observed that whilst the 
detention measure in itself was not incompatible with the applicant’s state of 
health, detention in establishments not suitable for incarceration of the mentally 
ill, raised a serious issue under the Convention. The Court also expressed con-
cerns about the living and sanitary conditions in which the applicant was held 
highlighting in particular the problem of overcrowding. It further noted that 
such conditions were inappropriate for any person deprived of their liberty, let 
alone for someone with a history of mental disorder and who was in need of 
specialized treatment. In addition, the Court found that despite the mental 
health problems faced by the applicant, he had mostly received the same level 
and form of attention as other (healthy) inmates. This in turn highlighted a fail-
ure on the part of the Polish authorities to improve detention conditions in com-
pliance with Council of Europe Recommendations. Having assessed in particu-
lar the cumulative effects of inadequate medical care and the inappropriate con-
ditions in which the applicant had been held throughout his period of detention, 
the Court found that these conditions had clearly had a detrimental effect on his 
health and well-being. The Court concluded that the nature, duration and sever-
ity of the ill-treatment to which the applicant had been subjected were sufficient 
to be qualified as inhuman and degrading in violation of Article 3 ECHR. 
 
4.3.3 Survey data 
4.3.3.1 Legal framework 
Many standards that have been reviewed within the scope of this study are 
related to the issues of prison overcrowding, health care provisions and other 
detention conditions that could potentially give rise to a violation of Article 3 
ECHR. An evaluation of the implementation of these standards by the European 
Member States is important to assess the operational prospects of the Frame-
work decision on Transfer of Prisoners.  
4.3.3.1.1 Standards related to fundamental rights in general 
 
2.1.1. Has your country adopted laws or policies specifically requiring that 
prisoners must be treated with respect for their human rights? (standard derived 
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from legally binding instruments/documents: ICCPR 10(1), UDHR 1, BOP 1, 
BPTP 1, EPR 1 & 72.1) 
2.1.2. Has your country adopted laws or policies obliging prison manage-
ment to ensure, as far as is practicable, that the prison is operated having regard 
to international, regional and domestic human rights standards? (EPR 72.1) 
2.1.3. Has your country adopted laws or policies explicitly prohibiting prac-
tices that could constitute torture, inhumane or degrading treatment or punish-
ment of prisoners? (standard derived from legally binding instruments and 
ECtHR jurisprudence: ICCPR 7, BOP 6, ECHR 3, Kalashnikov v Russia (ECtHR 
2003)) 
 
Standards 2.1.1 (Respect for prisoner’s human rights) and 2.1.3 (Prohibition of tor-
ture) have been adopted by 90% or more of the Member States sampled while standard 
2.1.2 (Human rights’ standards and prison management) has been adopted by 75% or 
more of the Member States sampled.  
4.3.3.1.2 Standards related to prison overcrowding 
 
3.3.1. Has your country adopted laws or policies requiring that where possi-
ble prisoners should have individual cells to sleep in? (SMR 9(1), EPR 18.5)  
3.3.2. Has your country adopted laws or policies stipulating that prisoners 
who are required to share cells be carefully selected and assessed as suitable for 
sharing accommodation? (Standard derived from legally binding instruments 
and ECtHR jurisprudence: ICCPR 6(1), UDHR 3, SMR 9(2), ECHR 2, EPR 18.6 & 
18.7, Edwards v UK (ECtHR 2002)) 
3.3.3. Has your country adopted laws or policies requiring that the size of a 
cell must be suitable for its purpose? The suitability of the cell size should be 
dependent on the number of hours spent in the cell, the number of prisoners 
accommodated in the cell and the availability of in cell-sanitation facilities that 
ensure privacy. (SMR 9, 10, 11 & 12, EPR 18 & 19.3) 
3.3.4. Has your country adopted laws or policies requiring that cells should 
not be used to accommodate more prisoners than the intended design capacity, 
unless justified in exceptional circumstances? (SMR 9(1) & 10, EPR 18.1, 18.3, 18.4 
& 18.6) 
3.3.5. Has your country adopted laws or policies requiring that cells be suit-
able for accommodating prisoners in respect of size, lighting, heating, ventilation 
and fittings? (SMR 9, 10, 11, 12 & 13, EPR 18) 
 
Standards 3.3.2 (Cell Share Assessment) and 3.3.3 (Cell size) have been 
adopted by, respectively, only 42% and 37% of the Member States sampled. In 
addition, it should be noted that standard 3.3.2 results from legally binding 
instruments/documents and/or jurisprudence emanating from the ECtHR.   
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Standard 3.3.1 (Individual cells) and 3.3.4 (Design capacity and occupancy) 
have been adopted by, respectively, 58% and 54% of all Member States sampled.  
Standard 3.3.5 (Lightning, heating and ventilation) has been adopted by 75% or 
more of the Member States sampled. 
4.3.3.1.3 Standards related to sanitation facilities, clothing, bedding and nutrition 
 
3.4.1. Has your country adopted laws or policies to ensure that all prisoners 
have access to adequate and appropriate sanitary and washing facilities that 
respect their privacy? (SMR 12 & 13, EPR 19.3, 19.4 & 19.7) 
3.4.2. Has your country adopted laws or policies requiring that all in-cell 
sanitation facilities must be adequately screened? (standard derived from legally 
binding instruments/documents and ECtHR jurisprudence: ICCPR 10(1), SMR 
12, BOP 1, BPTP 1, ECHR 3, EPR 19.3, Peers v Greece (ECtHR 2001)) 
3.5.1. Has your country adopted laws or policies to ensure that prisoners are 
provided with clothing that is suitable for the climate, is not degrading or hu-
miliating and is age appropriate? (SMR 17(1), EPR 20.1 & 20.2) 
3.5.2. Has your country adopted laws or policies requiring each prisoner to 
be provided with a bed and appropriate bedding and to ensure that all bedding 
is in good condition, is changed regularly and laundered? (SMR 19, EPR 21) 
3.6.1. Has your country adopted laws or policies to ensure that prisoners are 
provided with a sufficient quantity of nutritious food taking into account their 
health, physical condition, special dietary requirements, religion and culture? 
(SMR 20(1), EPR 22.1 & 22.6) 
3.6.2. Has your country adopted laws or policies to ensure that prisoners 
have access to clean drinking water? (SMR 20(2), EPR 22.5) 
 
Standards 3.4.1 (Sanitation and privacy), 3.4.2 (Screened sanitation) and 
3.5.1 (Appropriate clothing) have been adopted by, respectively, only 58%, 62% 
and 71% of all Member States sampled. In addition, it should be noted that 
standard 3.4.2 results from legally binding instruments/documents and/or juris-
prudence emanating from the ECtHR.   
Standard 3.5.2 (Access to bedding), 3.6.1 (Adequate nutrition) and 3.6.2 (Clean 
drinking water) have been adopted by 75% or more of the Member States sampled. 
4.3.3.1.4 Standard related to health care 
 
3.1.4. Has your country adopted laws or policies requiring that upon admis-
sion, every prisoner shall undergo a medical examination either by a nurse re-
porting to a doctor or by a doctor? (SMR 24, R(98)7:1, EPR 42.3) 
3.1.5. Has your country adopted laws or policies requiring the doctor/nurse 
to pay particular attention to the detection of injuries, mental illnesses, of with-
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drawal symptoms resulting from the use of drugs, medication or alcohol, of 
contagious and chronic conditions, and, to assess the prisoner’s suicide/self- 
harm risk? (EPR 15.1.e & 42.3.c) 
4.1.1. Has your country adopted laws or policies requiring that primary 
healthcare services to meet the needs of all prisoners be provided in each prison 
to a standard equivalent to that available to the community in general? (stan-
dard derived from legally binding instruments/documents: ICESCR 12(1), SMR 
22(1), PME 1, R(98)7:10, 11, 12 & 19, EPR 40) 
4.1.2. Has your country adopted laws or policies to ensure that where a sick 
prisoner requires treatment that cannot be provided by the medical staff in the 
prison he/she shall be transferred to an appropriate hospital without undue 
delay? (SMR 22(2), BPTP 9, R(98)7:3, EPR 46.1)  
4.2.1. Has your country adopted laws or policies to ensure that the necessary 
facilities and services required for women’s healthcare are available in women’s 
prisons and those women prisoners have access to a female doctor? (Standard 
derived from legally binding instruments/documents: CEDAW 12, SMR 23, BOP 
5(2) & R(98)7:8) 
4.2.2. Has your country adopted laws or policies requiring that appropriate 
care be afforded to all pregnant prisoners and nursing mothers? (Standard de-
rived from legally binding instruments/documents: CEDAW 12(2), SMR 23, 
R(98)7: 8 & 69, EPR 34.3) 
4.3.1. Has your country adopted laws or policies requiring that prisoners 
with mental health difficulties be entitled to care appropriate to their circum-
stances, commensurate to the type of care available for people with similar men-
tal health difficulties in the community? (SMR 22(1), PPPMI 1 & 20, R(98)7: 10, 11 
& 52, R(2004)10: 35(1) & (2), EPR 40) 
4.3.2. Has your country adopted laws or policies to ensure that prisoners who 
require psychiatric in-patient care are transferred to a suitable hospital facility of 
an appropriate security level without undue delay? (SMR 22(2), PPPMI 9(1) & 
20, R(98)7:3 & 55, R(2004)10:8, 9(1) & 35(1), EPR 12(1) & 46(1)) 
4.4.1. Has your country adopted laws or policies requiring that prisoners as-
sessed as vulnerable be accommodated in such area(s) of the prison as is most 
convenient and appropriate for the monitoring and treatment of such prisoners 
by the medical personnel and other relevant agencies? (SMR 22(2) & 62, EPR 
12.2, 39, 43.1, 46.2, 47.1 & 47.2) 
4.4.2. Has your country adopted laws or policies requiring that prisoners as-
sessed as being at risk of suicide/self-harm be continuously monitored by both 
medical and prison staff throughout the prisoner’s time in custody and that 
records are kept of such monitoring? (R(98)7:58, EPR 47(2)) 
4.4.3. Has your country adopted laws or policies requiring that prisoners de-
tained in a special cell be visited daily, and as frequently as is necessary by a 
PROBLEM ANALYSIS 
 
 
67 
 
doctor who shall, inter alia, monitor his/ her physical and mental health? (SMR 
25(1) & 32(3), R(98)7:66, EPR 43.2) 
4.5.1. Has your country adopted laws or policies to ensure that every pris-
oner has access to appropriately qualified medical personnel in the prison at all 
times? (SMR 24, BOP 24, R(98)7:1, 2 & 4, EPR 41.2 & 41.4) 
4.6.1. Has your country adopted laws or policies to ensure that prisoners 
with addiction problems have access to appropriate treatment and support ser-
vices, including those from external agencies, subject to the maintenance of good 
order and safe and secure custody? (SMR 62, R(98)7:7, 43, 44, 45, 46 & 47, EPR 
42.3.d) 
4.7.1. Has your country adopted laws or policies forbidding the practice of 
forced feeding of hunger strikers? (DOMHS, R(98)7) 
 
Standards 3.1.5 (Injury detection), 4.2.1 (Women’s healthcare), 4.7.1 (Forced 
feeding and hunger strikers) and 4.4.2 (Monitoring of prisoners at risk of suicide) 
have been adopted by, respectively, only 29%, 29%, 37% and 42% of the Member 
States sampled. In addition, it should be noted that standard 4.2.1 results from 
legally binding instrument/instruments and/or jurisprudence emanating from 
the ECtHR.   
Standards 3.1.4 (Medical examination (upon arrival)), 4.4.1 (Accommodation 
of vulnerable prisoners) and 4.4.3 (Medical monitoring of prisoners in special 
cells) have been adopted by, respectively, only 62%, 67% and 54% of all Member 
States sampled.  
Standards 4.3.1 (Mental health care), 4.3.2 (Transfer to psychiatry), 4.2.2 (Pregnant 
prisoners), 4.5.1 (Medical personnel) and 4.6.1 (Addiction) have been adopted by 75% or 
more of the Member States sampled.  
Standards 4.1.1 (Healthcare equivalence) and 4.1.2 (Hospital transfer) have been 
adopted by more than 90% of the Member States sampled.  
4.3.3.1.5 Other standards that could relate to Article 3 ECHR 
 
5.1.1. Has your country adopted laws or policies requiring that regular re-
views be undertaken by prison management regarding the level of security re-
quired for each prisoner throughout that prisoner’s time in custody? (R(82)17:8, 
EPR 51.5) 
5.2.1. Has your country adopted laws or policies requiring that regular re-
views of the placement of prisoners on protection take place and ensuring that 
prisoners are only subject to protection status for as long as they pose a threat to 
another prisoner or whilst their life or safety is under threat? (EPR 51.5, 53.1 & 
53.2) 
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5.3.1. Has your country adopted laws or policies requiring that searches con-
ducted on prisoners be carried out with due regard to the prisoner’s dignity? 
(standard derived from legally binding instruments/documents: ICCPR 10(1), 
BPTP 1 & EPR 54.3 - 54.4) 
5.3.2. Has your country adopted laws or policies stipulating that prisoners 
may only be searched by a staff member of the same gender? (standard derived 
from legally binding instruments/documents: ICCPR 10(1), BPTP 1, EPR 54.5) 
5.3.3. Has your country adopted laws or policies stipulating that prisoners 
may only be subjected to a strip search in exceptional circumstances and for 
good reason and then, only in the presence of two officers in an appropriate 
place which ensures privacy? (standard derived from legally binding instru-
ments/documents and ECtHR jurisprudence: ICCPR 10(1), BPTP 1, EPR 54. 3, 
54.4 & 54.6, Van der Van v The Netherlands (ECtHR 2004)) 
5.4.8. Has your country adopted laws or policies requiring that when a pris-
oner is detained in any type of special cell (special observation/cladded/strip) 
he/she shall be regularly monitored by a prison officer? (standard derived from 
legally binding instruments/documents: ICCPR 6(1), ECHR 2) 
5.4.9. Has your country adopted laws or policies requiring that a detailed re-
cord be maintained of, inter alia, the monitoring of such prisoners, their ex-
pressed requirements, actions taken in response to such requests and details of 
visits by officers or others to such prisoners? (standard derived from legally 
binding instruments/documents: ICCPR 6(1), ECHR 2) 
5.4.10. Has your country adopted laws or policies to ensure that prisoners in 
a special cell are able to contact a member of staff at all times, including during 
the night and that a staff member shall respond without delay? (standard de-
rived from legally binding instruments/documents and ECtHR jurisprudence: 
ICCPR 6(1), EPR 18.2.c & 52.4, Edwards v UK (ECtHR 2002)) 
5.5.1. Has your country adopted laws or policies stipulating that members of 
staff will use force only when absolutely necessary and that any force used shall 
be proportionate to the situation? (SMR 54(1), CCLEO 3, BPUF 4, EPR 64 & 65) 
 
Standards 5.4.9 (Special cells/recording) and 5.4.10 (Special cells/staff con-
tact) have been adopted by, respectively, only 33% and 37% of the Member 
States sampled. In addition, it should be noted that both these standards result 
from legally binding instruments/documents and/or jurisprudence emanating 
from the ECtHR.    
Standards 5.1.1 (Security assessment), 5.2.1 (Protection status), 5.3.3 (Strip 
searches) and 5.4.8 (Special cells/monitoring) have been adopted by, respec-
tively, only 62%; 63%, 66% and 71% of the Member States sampled. In addition, 
it should be noted that standards 5.3.3 and 5.4.8 result from legally binding in-
struments/documents and/or jurisprudence emanating from the ECtHR.    
PROBLEM ANALYSIS 
 
 
69 
 
Standard 5.5.1 (Proportionate use of force) has been adopted by 75% or more of the 
Member States sampled. 
Standard 5.3.1 (Searches and dignity) has been adopted by 90% or more of the Mem-
ber States sampled. Standard 5.3.2 (Searches and gender) has been adopted by 90% or 
more of the Member States sampled. 
 
4.3.3.2 Practitioners’ views 
The practitioners’ responses to the survey clearly indicate that when asked to 
identify factors which could constitute a serious risk of inhuman and degrading 
treatment in the context of prisoner transfers, concerns regarding material deten-
tion conditions in the executing state form the most prominent category of re-
sponse. When considered alongside the percentage of respondents who identi-
fied evidence of inhuman and degrading treatment (obtained via CPT reports, 
ECtHR jurisprudence, etc.) - the second highest category of responses - the 
strength of this finding is even more apparent. 
The survey results related to the case study in 2.2.3 however showed, that al-
though respondents identified evidence of inhuman and degrading treatment 
(obtained via CPT reports, ECtHR jurisprudence etc.) as important, there is no 
clear consensus as to whether or not this evidence should be decisive within the 
transfer decision making process: 
Mr. B.H., a national of Member State C, was arrested, tried and convicted in Mem-
ber State D for a series of jewellery shop robberies during which firearms had been used 
and a jeweller and several bystanders were injured. Mr. B.H. was sentenced to fifteen 
years imprisonment in Member State D for these offences. The judgement included an 
order deporting him from Member State D upon completion of his sentence. The authori-
ties of Member State D as the issuing State have initiated the sentence execution transfer 
process under the terms of the Framework Decision on transfer of prisoners. Mr. B.H. 
has, however, highlighted that the CPT have raised concerns concerning prison over-
crowding in Member State C. In addition, the European Court of Human Rights 
(ECtHR) issued a Chamber Judgement in 2001 upholding a complaint raised by a pris-
oner in Member State C. The Court found that overcrowded cell accommodation and 
inadequate sanitation facilities in one of Member State C’s prisons amounted to degrad-
ing treatment under Article 3 ECHR. Mr. B.H. has indicated that he does not wish to 
return to Member State C citing the poor prison conditions there as reason for wishing 
to remain in prison in Member State D. Member State D, as the issuing state, must now 
decide whether to transfer the sentence in the case.  
Survey results show that 70% of all respondents agreed that the transfer of 
Mr. B.H. in this case could be authorised under the terms of the Framework 
Decision. There was however less consensus as to whether or not the CPT Re-
port and the ECtHR’s judgement taken together would be sufficient reason not 
to authorize the transfer of Mr. B.H. in this case (33% disagreed – 53% agreed). 
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61% of all respondents thought Mr. B.H.’s transfer could be authorized despite 
the CPT Report and the ECtHR’s judgement if Member State C guaranteed that 
he would be housed in a specific prison with acceptable detention conditions 
upon his transfer. 
 
4.3.4 Conclusion 
4.3.4.1 Areas for concern 
The survey results clearly indicate that the subordinate implementation of 
some material detention standards on a national level is a reason for concern. 
Some of these standards are effectively legally binding which is even more wor-
rying. 
The most troubling findings of the survey concern the following areas: 
− Overcrowding: cell sharing, cell size and cell capacity; 
− Sanitation facilities, clothing, bedding and nutrition: privacy, screening and 
appropriate clothing; 
− Health care: injury detection, women’s health care, forced feeding and hun-
ger strikers, monitoring prisoners at risk of suicide, medical examination 
(upon arrival), accommodation of vulnerable prisoners and al monitoring of 
prisoners in special cells; 
− Other: special cells/recording-staff contact-monitoring, security assessments, 
protection status and strip searches. 
Although the legal questionnaire analysis mainly results from officially 
stated legal and policy positions, the situation in practice was also thoroughly 
touched upon by way of the practitioners’ questionnaires and additional desk-
top research. From this research it can be concluded that the day to day reality in 
custodial institutions does not always mirror the above mentioned findings, 
which is even more reason for concern than already mentioned. 
 
4.3.4.2 Obstacles for a good operation of the Framework Decision 
Naturally, competent authorities cannot take transfer decisions when this 
would infringe upon prisoners’ fundamental rights. Two problems may arise in 
this regard:  
− Member States may have insufficient information concerning an executing 
state’s prison system on which to base a transfer decision; or 
− Sufficient information may exist but this merely serves to highlight concerns 
over the executing states’ prison regime to which a transfer may occur.  
These shortcomings may be perceived as undermining both the object of re-
socialisation of the convicted person and the stated commitment to human rights 
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which underpins the mutual recognition process and which is repeatedly articu-
lated within the Framework Decision.  
In this regard, the on-going concerns raised by the CPT concerning prison 
conditions alongside the ECtHR’s jurisprudence become highly significant in 
that both may influence an issuing state’s decision making concerning prisoner 
transfer or may be used by prisoners to raise a legal challenge arising from their 
compulsory transfer.  
However, prisoners who want to establish an infringement under the ECHR 
will need to put forward a strong case where a concurrence of circumstances has 
led to a violation of one or more of their fundamental rights. A mere violation of 
the European Prison Rules or a fragile CPT report does not constitute sufficient 
grounds for legal action. This is regretful as many commitments derive from 
legally binding instruments and documents for which there seems no satisfac-
tory enforcement mechanism in place. The question can be asked if the EU 
should not aim higher than the standards put forward by the Council of Europe 
in light of the ECtHR’s judgements.    
 
4.4 Double criminality, sentencing equivalence and 
sentence execution  
4.4.1 Double criminality 
The recognition and enforcement of judgements by an executing state unde-
niably requires knowledge on the behaviour underlying the offence that is the 
basis of the conviction. Executing states may choose to make recognition of the 
judgement and enforcement of the sentence subject to the condition that it re-
lates to an act which is also an offence under the law of the executing state itself 
(Article 7.3). Mirroring the provisions of the Framework Decision on the Euro-
pean Arrest Warrant however, Article 7.1 of the Framework Decision on Trans-
fer of Prisoners sets out a list of 32 offences for which the establishment of dual 
criminality by an executing state is no longer required. This provision is optional 
in that Member States are empowered to opt-out from the provisions of Article 7 
should they so wish.  
The abolition of the double criminality requirement for some offences leaves 
us with the question what the executing state should do in situations where the 
offence is not criminally actionable in the executing state. This issue will be ex-
plored in detail when examining potential flanking measures (4.2.3). 
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4.4.2 Sentencing equivalence 
Articles 8.2, 8.3 and 8.4 of the Framework Decision on Transfer of Prisoners 
permit an executing state to adapt an issuing state’s punishment where the 
original sentence is incompatible with its laws. Two grounds for adaptation are 
established by the Framework Decision:  
First, where the sentence imposed is incompatible in terms of duration (Arti-
cle 8.2), adaptation can occur but only when the sentence exceeds the maximum 
penalty provided for similar offences under the law of the executing state. In 
such circumstances, the adapted sentence shall not be less than the maximum 
penalty provided for similar offences under the law of the executing state. 
Second, where the sentence imposed is incompatible in terms of nature (Arti-
cle 8.3), an executing state may adapt to the punishment or measure provided 
for under its own law for similar offences. Such punishments must correspond 
as closely as possible to the sentence imposed in the issuing state and cannot 
involve conversion to a financial penalty.  
In each instance, the adapted sentence shall not aggravate the sentence 
passed in the issuing state in terms of either its nature or duration (Article 8.4). 
However, it is unsure on which grounds a competent authority will decide on 
the fact whether or not the adaptation has deteriorated the sentenced person’s 
detention position. This will be explored in detail when examining potential 
flanking measures. 
 
4.4.3 Sentence execution 
4.4.3.1 Law of the executing state as a baseline 
Article 17.1 determines that the enforcement of a sentence shall be governed 
by the law of the executing state whose authorities are afforded competence to 
decide on procedures for enforcement and the determination of any related 
measures. This includes the grounds for early/conditional release and earned 
remission. There is however no provision in the Framework Decision specifying 
that the sentence execution practices of the executing state should not aggravate 
the prisoner’s detention position.  
Article 17.3 of the Framework Decision allows an issuing state to request in-
formation from an executing state regarding the applicable provisions concern-
ing early or conditional release which the executing state is duty bound to sup-
ply. The issuing state is thereafter able to withdraw the certificate underpinning 
sentence transfer (presumably on the basis of concerns relating to these early 
release provisions).  
It is striking that the Framework decision does not deal with the other side of 
the problem: the prisoner who, as a result of the transfer, will end up spending a 
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significantly longer times in prison than what he would have had to serve if the 
transfer had not taken place. Possibly even more than the mere duration of the 
sentence, early/conditional release provisions truly determine the severity of the 
sanction and thus whether or not a situation is aggravated or not. 
And although Article 17.4 provides the flexibility for an executing state to 
take account of an issuing state’s provisions governing conditional and early 
release in their own decision making in individual cases, this is a mere possibil-
ity and not an obligation.  
  
4.4.3.2 Szabó v Sweden as a correction to the baseline 
In the case of Szabó v Sweden (ECtHR 2006), the Court raised a number of in-
teresting issues in respect of early release provisions when a prisoner is trans-
ferred to serve his sentence in a country other than that in which he was tried, 
convicted and sentenced.  
The applicant, a Hungarian national, was convicted of drugs offences in 
Sweden and sentenced to a period of ten years imprisonment with the Swedish 
Court also ordering that he be permanently expelled from Sweden. Under Swed-
ish law, the applicant would normally have expected to be conditionally re-
leased after serving two thirds of such a sentence (in casu six years and eight 
months). Under the terms of the Additional Protocol to the 1983 CoE Convention 
on the Transfer of Prisoners, the applicant was transferred to Hungary to serve 
the remainder of his prison sentence there. The applicant declared that he did 
not consent to such a transfer. 
The objectives of the CoE Convention on Transfer of Sentenced Prisoners are 
mirrored into the objectives of the Framework Decision on Transfer of Prisoners 
as they both try to develop international cooperation in the field of criminal law 
and to further the ends of justice and social rehabilitation of sentenced persons. 
According to the preamble of the CoE Convention, these objectives require that 
foreigners who are deprived of their liberty as a result of their commission of a 
criminal offence should be given the opportunity to serve their sentences within 
their own society. The main difference between the Convention and the Frame-
work Decision is that the condition of consent by the sentenced person is not 
longer the general rule for the Framework Decision. However, in this particular 
case, the applicant’s consent was not necessary either for the transfer as he was 
subject to an expulsion or deportation order (Article 3 of the Additional Proto-
col).     
The provisions for conditional release under Hungarian law were however, 
somewhat more stringent than those in Sweden with prisoners (dependent on 
regime) only becoming eligible for conditional release after serving four fifths of 
their sentence. This effectively entailed that the applicant would be detained in 
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prison in Hungary for sixteen months longer than would have been the case had 
he remained in Sweden.  
The applicant raised a case before the ECtHR concerning both the increased 
de facto length of his period of imprisonment arising from his transfer from Swe-
den to Hungary and the fact that this sentence would be served in harsher con-
ditions than would have been the case had he remained in a Swedish prison. The 
Court in its ruling found that the possibility of a longer de facto period of impris-
onment in an administering state did not in itself render the deprivation of lib-
erty arbitrary (and thus in contravention of Article 5 ECHR) as long as the sen-
tence to be served did not exceed the sentence imposed by a court in the original 
criminal proceedings. 
Article 5: 
1. Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 
(a) the lawful detention of a person after conviction by a competent court, 
Interestingly however, the Court did not exclude the possibility that a fla-
grantly longer de facto term of imprisonment in the executing state could give rise 
to an issue under Article 5 and thus engage the responsibility of an administer-
ing state under that Article . With specific reference to the applicant’s case, the 
Court noted that the likely additional period of detention in Hungary corre-
sponded to an increase of 20% on the time he could have expected to serve in 
Sweden and that this was not so disproportionate that it would entail a breach of 
Article 5. Finally, the Court rejected the applicant’s claim that harsher prison 
conditions were per se relevant to considerations as to whether the increase in his 
de facto period of imprisonment amounted to a contravention of Article 5 ECHR.  
Of particular relevance to this assessment however, is the fact that the Court 
may in fact be willing to uphold a complaint in relation to harsher early release 
arrangements if the de facto period of imprisonment is flagrantly longer in an 
executing state than in an issuing state and that this may have consequences for 
both the issuing and executing state.16 Flagrantly, according to the Court’s rea-
soning, would seem to be defined using a test based on the principle of propor-
tionality between the actual sentence to be served under the conditional release 
programme in the executing state and that which would have been served under 
the conditional release programme of the issuing state. It is open for speculation 
as to whether the increase of 20% deemed acceptable in the case of Szabó is in 
fact the highest permissible variance in de facto sentencing for cases of this type. 
 
                                                             
16 D. van Zyl Smit and S. Snacken, Principles of European Prison Law and Policy. Penology and 
Human Rights,  Oxford University Press, 2009, 319. 
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4.4.4 Survey data 
4.4.4.1 Legal framework 
4.4.4.1.1 Significant variations in Member States’ sentence execution modalities 
 
The survey illustrates that there are significant variations between the Mem-
ber States sampled with regard to provisions relating to sentence execution mo-
dalities. 
With regard to the locations in which sentences can be served, all Member States 
make provision of penitentiary institutions, 20 Member States (83%) make use of psy-
chiatric institutions, 10 Member States make provision of detoxification institutions, 7 
states (29%) make provision of educational institutions and in 12 states (50%) home 
detention exists. 
In 9 Member States (38%) the provision exists for prisoners to serve a custodial sen-
tence during the weekend. 10 Member States (42%) make provision for evening deten-
tion, whereas only 3 Member States (13%) have provisions for daytime detention. In 
contrast, 7 Member States make no such provisions available. 
In 14 Member States (58%) the provision for home detention with electronic moni-
toring exists, whereas 6 Member States make provision for home detention without elec-
tronic monitoring. In 6 of the Member States sampled, no provision for home detention 
exists either with or without electronic monitoring. 
In 7 of the Member States sampled (29%), the maximum duration for which elec-
tronic monitoring can be imposed as a sentence execution modality is under 12 months. 
In 4 States (17%) the maximum duration is between 12-24 months, in one state (4%) 
the maximum duration is between 37-50 months and 2 states (8%) permit the use of 
electronic monitoring for over 50 months. 
4.4.4.1.2 Significant variations in Member States’ early/conditional release, earned 
remission and suspension of sentence provisions 
 
Early release17 
All the sampled Member States have adopted measures whereby prisoners can be re-
leased early from prison.  
In 2 countries (8%), prisoners can be granted early release after one third of their 
sentence or less. In one country (4%) early release can be granted after one third to one 
half of a sentence served, whilst in 7 countries (29%) prisoners have to serve one half to 
three quarters of a sentence to become eligible for early release. In 14 countries (58%), 
other provisions apply. 
                                                             
17 Early release means the release of the offender before their prison term is finished.  It is possi-
ble only while the sentence is still being served. 
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In all countries differential provisions apply depending on the length of sentence im-
posed. 3 Member States (12%) make differential provisions based on the nationality of 
the prisoner.  
7 Member States (29%) have provisions for the automatic early release of prisoners, 
whereas 20 states (83%) make use of discretionary provisions for early release. In 3 
Member States, both automatic and discretionary provisions apply. 
A wide range of factors are taken into consideration when deciding whether a pris-
oner will be granted early release: the circumstances surrounding the crime (12 states - 
50%), prior criminal record (15 states - 63%), the offender’s progress during imprison-
ment (22 states - 92%), the assessment as to whether the prisoner is likely to reoffend (19 
states - 79%) and the recommendation from the sentencing judge (4 states - 17%). 
A wide variety of forms of monitoring and conditions applied to early release can also 
be found, with the most commonly used measures being compulsory time limited super-
vision (20 states - 83%), compulsory residence or workplace notification (15 states - 
62%) and compulsory therapeutic interventions (14 states - 58%). 
 
Earned remission 
Prisoners can earn remission on their sentence as a result of work carried out in 
prison in 9 of the sampled Member States. 
 
Suspension of further execution of a prison sentence18 
10 of the sampled Member States (42%) make provision for the further execution of a 
prison sentence to be suspended during the course of the sentence. 
A wide range of factors are taken into consideration when deciding whether a pris-
oner will have the further execution of their prison sentence suspended, with the most 
commonly cited factor being the assessment as to whether the prisoner is likely to reof-
fend (5 states - 21%). 
Similarly, a range of forms of monitoring and conditions can be applied to prisoners 
whose further execution of a prison sentence has been suspended; the most common 
being compulsory and time limited supervision (9 states - 38%). 
 
4.4.4.2 Practitioners’ views 
4.4.4.2.1 Double criminality and sentencing equivalence 
 
Results concerning offence and sentencing equivalence were to some extent 
inconclusive. 22% to 30% of respondents were unsure about all statements 
posed.  
                                                             
18 Suspension of sentence enforcement results from a decision taken by a Court after the en-
forcement of sentence has commenced.  It is not the same as suspension of the sentence itself 
before enforcement has begun which falls outside the remit of this study. 
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This observation notwithstanding, the largest category of respondents (44%) 
felt that the determination of offence equivalence under the terms of the Frame-
work Decision would in fact be straightforward. This finding should perhaps be 
tempered by the significant proportion of respondents who were unsure (30%) 
or disagreed (27%). Judges and advocates agreed more strongly with this propo-
sition than representatives of competent authorities.  
A greater degree of certainty seemed to exist in respect of the abolition of 
double criminality in respect of determining offence equivalence with 50% of 
respondents feeling that this would not present any significant problems. Again 
however, a relatively high percentage of respondents (24%) professed them-
selves to be unsure on this point and another 27% disagreed. More judges and 
representatives of competent authorities than advocates were convinced of the 
fact that the abolition of double criminality would not present any significant 
problems in the determination of offence equivalence. 
45% (the largest category) of respondents felt that determination of sentenc-
ing equivalence would not prove problematic in the context of the Framework 
Decision. 30% of respondents disagreed with a further 24% professing them-
selves to be uncertain. No significant differences in responses were apparent 
between the different categories of respondents. 
Answers to the question concerning the abolition of double criminality and 
its impact on the determination of sentencing equivalence showed that 44% of 
respondents viewed this as unproblematic, 22% professing themselves to be 
uncertain and a further 35% viewing this as problematic. Advocates were sig-
nificantly more sceptical over this proposition than their counterparts.  
4.4.4.2.2 Sentence execution 
 
Interestingly, 47% of respondents felt that differences in sentence execution 
modalities between Member States would make people reluctant to use the 
Framework Decision. This finding was most pronounced amongst the judges 
completing the survey, followed by advocates and representatives from compe-
tent authorities. 
Similarly, 46% of respondents felt that differences in Member States’ condi-
tional and early release provisions would make people reluctant to use the 
Framework Decision. As above, this finding was most pronounced amongst the 
judges completing the survey, followed by advocates and representatives from 
competent authorities. 
Finally, it is important to highlight that the scenario question (2.3.3), similar 
to the above mentioned Szabó case, illustrates that whilst the majority of practi-
tioners did not envisage particular difficulties with determining early release 
provisions in the context of prisoner transfer, a significant proportion - 48% - 
considered that lengthy increases in de facto sentences in the context of prisoner 
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transfer would raise significant legal issues. This viewpoint was most strongly 
expressed by advocates. 
 
4.4.5 Conclusion 
Although establishing offence equivalence in light of prisoner transfers 
seems unproblematic to some, in practice this will not always be straightfor-
ward. Similarly, it remains to be seen whether or not the abolishment of dual 
criminality for some crimes will prove to be effortless operational in practice.  
Once offence equivalence has been established, it is possible that the execut-
ing state identifies that the sentence imposed is incompatible with its own laws 
in terms of nature or duration. Even though Article 8.4 introduces the principle 
that adaptation should not aggravate the punishment, it is left open on which 
grounds the competent authority will decide on whether or not the adapted 
punishment deteriorates the prisoner’s detention situation (when the original 
punishment was incompatible with the executing state’s laws in terms of na-
ture).  
Even more worrying is the immense variety in Member States’ sentence exe-
cution modalities and early/conditional release, earned remission and suspen-
sion of sentence provisions. With regard to the sentence execution stage, there is 
no mentioning in the Framework Decision of a principle stating that the en-
forcement of a sentence by the executing state should not aggravate a sentenced 
person’s detention situation. Coupled to the often enormous variations in the 
Member State’s enforcement systems, 46/47% of respondents felt that these dif-
ferences would make people reluctant to use the Framework Decision. The use 
of the Framework Decision in situations where the de facto period of detention is 
prolonged could potentially lead to more legal cases similar to the above men-
tioned Szabó case as the ECtHR has clearly stated that a de facto prolongation of 
the sentence could potentially violate Article 5 of the ECHR.  
One judge and two members of competent authorities even argued that the 
above mentioned variations and originated uncertainty for prisoners could even 
constitute a serious risk of inhuman and degrading treatment under Article 3 
ECHR. Although it should yet be investigated whether or not there is a legal 
basis for these statements, it shows that variations between Member States’ legal 
systems could seriously undermine the functioning of the Framework Decision. 
It should also be noted that certain aspects of the Framework Decision on 
Transfer of Prisoners do not seem entirely consistent with the principle of Mu-
tual Recognition at least in its purest sense. The ability of executing states to 
adapt an issuing state’s penalty coupled with an issuing state’s ability to with-
draw a transfer certificate if dissatisfied with the early release provisions of an 
executing state are noteworthy in this regard as, in both instances, exequatur 
procedures remain firmly in place. 
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4.5 Involving the sentenced person in the transfer 
process 
4.5.1 A compulsory system  
The shift to a compulsory system of prisoner transfers as established by the 
Framework Decision on Transfer of Prisoners is a highly significant departure 
from the voluntarist principles which underpin the 1983 CoE Convention on the 
Transfer of Sentenced Persons. The 1997 Additional Protocol to this Convention 
does however provide for compulsory prisoner transfer in certain given circum-
stances. 
That the element of compulsion was considered important from a policy per-
spective is apparent from recital 4 of the Framework Decision’s preamble which 
articulates the perceived shortcomings of the 1983 Convention in respect of the 
necessity to secure the consent of both the prisoner and the states concerned 
prior to the initiation of any transfer process. Recital 5 of the preamble asserts, 
furthermore, that “notwithstanding the need to provide the sentenced person 
with adequate safeguards, his/her involvement in the proceedings should no 
longer be dominant by requiring in all cases his/her consent to the forwarding of 
a judgement to another Member State for the purpose of its recognition and 
enforcement of the sentence imposed.”  
Article 6.1 of the instrument however stipulates that a judgement may only 
be forwarded to the executing state with the consent of sentenced person. This 
provision is substantially qualified by Article 6.2 which states that the sentence 
transfer process can proceed without the consent of a sentenced person when the 
judgement is forwarded for execution to:  
− The Member State of nationality in which the convicted person lives;  
− The Member State to which he/she will be deported following completion of 
his/her sentence;  
− The Member State where to he/she has fled in view of the criminal proceed-
ings pending against him/her in the issuing state.  
The locus of initiation for transfer of a judgement is assumed to lie with the 
issuing state. Whilst the Framework Decision affords prisoners the right to initi-
ate the sentence transfer process, the issuing state is not obliged to accede to 
such a request. Potential executing states can also initiate the transfer process, 
albeit again with the proviso that the issuing state is not obliged to accede to 
such a request (Article 4.5). The transfer of sentence execution can, furthermore, 
take place irrespective of whether the sentenced person is in the issuing state or 
the executing state.  
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4.5.2 No procedural safeguards  
4.5.2.1 Procedure 
In all cases where the sentenced person is still in the issuing state, he/she 
must be provided with the opportunity to state his/her opinion which will be 
taken into account when deciding whether or not a sentence transfer will pro-
ceed (Article 6.3). Only where the issuing state considers it necessary in view of 
the sentenced person’s age or his/her physical or mental condition, that oppor-
tunity shall be given to his/her legal representative. 
Where the person has availed him/herself of this opportunity, the opinion of 
the sentenced person shall be forwarded to the executing state (Article 6.3). 
After this, the judgement and certificate can be forwarded to the competent 
authority of the executing state under the terms of Article 5. The competent au-
thority of the issuing state shall then inform the sentenced person, in a language 
which he/she understands, that it has decided to forward the judgement (Article 
6.4).    
The competent authority in the executing state shall decide as quickly as pos-
sible whether or not to recognise the judgement and enforce the sentence and 
shall inform the issuing state thereof, including of any decision to adapt the 
sentence (Article 12.1). According to Article 12.3, the final decision on the recog-
nition of the judgement and the enforcement of the sentence should be taken 
within a period of 90 days of receipt of the judgement and the certificate.   
Article 12 should be read together with Articles 17.1 and 17.3. Hence, Article 
12 should be interpreted so that the competent authority in the executing state 
should only confirm that they recognise and will enforce the judgement without 
giving any details on how they will specifically enforce the judgement. Accord-
ing to Article 17.3, the competent authority of the executing state shall, (only) 
upon request, inform the competent authority of the issuing state of the applica-
ble provisions on possible early or conditional release. The issuing state may 
then agree to the application of such provisions or it may withdraw the certifi-
cate.  
Whether or not the executing state’s competent authority should give details 
on how they will specifically adapt the sentence remains unclear from the 
Framework Decision’s wordings.   
Article 15 stipulates that in normal circumstances, when the sentenced per-
son is in the issuing state, he/she will be transferred to the executing state at a 
time agreed between the competent authorities of the two states concerned and 
no later than 30 days after the final decision of the executing state concerning 
recognition of the judgement and enforcement of sentence has been taken.  
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4.5.2.2 Safeguards 
The transfer procedure implies that the opinion of the sentenced person (who 
has no right to legal representation, safe in exceptional circumstances) precedes 
decisions by the executing state’s competent authority on the specific adaptation 
and enforcement of his/her sentence. In addition, it should even be noted that 
the above described procedure does not provide any details on this, so that it is 
left open when precisely the executing state should/will decide on how precisely 
to adapt and enforce the judgement.    
This implies that it is up to the prisoner to inform him/herself of the relevant 
provisions in the law of the executing state with regard to sentence adaptation 
possibilities and enforcement modalities. In addition to this, the prisoner should 
also inform him/herself of the material detention conditions that apply in the 
executing state’s prisons in order to provide competent authorities with his/her 
informed opinion.  
In light of the relative discretionary powers of the executing state with regard 
to sentence adaptation and enforcement, and in light of the general lack of in-
formation on these issues and on the issue of Member State’s material detention 
conditions, it can be argued that the sentenced person’s opinion is rendered 
relatively meaningless. 
 
4.5.3 Survey data 
The responses indicate that 58% of practitioners feel that the compulsory na-
ture of some prisoner transfers under the Framework Decision increases the 
chance that a prisoner could be removed, expelled or extradited to a Member 
State where there is a serious risk that they would be subject to torture or other 
inhuman or degrading treatment or punishment in breach of Articles 2 and 19 
(2) of the EU Charter of Fundamental Rights. 
Similarly, the absence of any right to legal assistance during the prisoner 
transfer process or a judicial hearing if he/she objects to transfer their sentence 
were also identified by respectively 67% and 63% of respondents as increasing 
the chance that a prisoner could be removed, expelled or extradited to a Member 
State where there is a serious risk that they would be subject to torture or other 
inhuman or degrading treatment or punishment.  
Whilst it are especially advocates who see the issues of consent, representa-
tion and judicial hearings as problematic, the survey results should generally be 
seen as a reason for concern. 
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4.5.4 Nature of competent authorities 
Article 2 of the Framework Decision permits Member States a degree of lati-
tude in relation to the competent authority which will be designated to execute 
its provisions. It will be a matter of some interest to see the extent to which 
Member States differ or converge in their choice of competent authority, 
whether states choose to designate a judicial or administrative authority for the 
purposes of taking decisions under the terms of the Framework Decision (in 
some EU Member States, persons facing the prospect of compulsory expulsion 
have the right to be heard before a court if they so wish) and whether the choice 
of authority impacts on the interpretation of the Framework Decision’s opera-
tional provisos. It is reasonable to conclude that significant variances between 
Member States choice of competent authority will not serve to assist the smooth 
implementation of the nascent prisoner transfer process. 
Survey results show that 67% of all respondents agreed to the fact that the 
designation of a non-judicial body as the competent authority increases the 
chance of a serious risk that a person will be subjected to inhuman or degrading 
treatment or punishment in the context of prisoner transfer.  
 
4.5.5 Article 6 ECHR 
Although there are valuable arguments for more involvement of the sen-
tenced person in the decision making process, there appear to be no grounds at 
present for legally challenging this procedure and demanding for the right to a 
judicial review. 
In the case of Szabó v Sweden (ECtHR 2006), the Court rejected the applicant’s 
claims that Article 6§1 ECHR was applicable to the impugned decisions relating 
to the transfer of Mr. Szabó under the CoE Convention on Transfer of Sentenced 
Prisoners and the Additional Protocol. 
Article 6§1 ECHR: 
In the determination of his civil rights and obligations or of any criminal charge 
against him, everyone is entitles to a fair and public hearing within a reasonable time by 
an independent and impartial tribunal established by law… 
The Court’s conclusion was supported by several provisions of the Conven-
tion and its Additional Protocol, which indicate that a transfer has to be seen as a 
sentence enforcement measure, and under the Court’s case-law, proceedings 
concerning the execution of a sentence are not covered by Article 6§1 of the 
Convention (see, among other authorities, Aydin v Turkey). A similar provision 
applies to the Framework Decision in Article 17.1.      
It is further to be observed that the additional period of imprisonment result-
ing from Mr. Szabó’s transfer is not a consequence of him having received a 
penalty in fresh criminal or disciplinary proceedings and that, consequently, the 
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Szabó case can be distinguished from that of Ezeh and Connors v The United King-
dom (ECtHR 2002).  
 
4.5.6 Conclusion 
Both the compulsory nature of the procedure and the absence of a right to le-
gal representation and a judicial review are of major concern to all practitioners. 
The nature of the procedure leads many to conclude that this will increase the 
chance that a prisoner could be removed, expelled or extradited to a Member 
State where there is a serious risk that his/her social rehabilitation prospects 
could be endangered and where they could even be subjected to torture or other 
inhuman or degrading treatment or punishment. 
It could be argued that the Framework Decision does provide adequate safe-
guards in order for prisoners to have their say in the decision making process. 
The fact that a sentenced person can persuade the competent authorities with 
his/her opinion that the transfer decision is conflicting with his/her social reha-
bilitation prospects could well reduce the above mentioned risks. 
However, a prisoner cannot be expected to give his/her solid and well-
founded opinion on the transfer process if there is not even a decision yet as to 
whether or not the sentence will be adapted and how the sentence will be en-
forced in the executing state. Furthermore, a prisoner cannot give his/her solid 
and well-founded opinion on whether or not a transfer would be in his/her best 
interests with regard to his/her social rehabilitation, if there is virtually no in-
formation available on a Member State’s material detention conditions, its sen-
tence execution modalities and its early/conditional release provisions? And in 
addition to all this, the prisoner has also no right to legal representation. All of 
this renders the sentenced person’s opinion meaningless.  
The procedure as introduced by the Framework Decision not only obstructs 
the prisoner from giving an informed opinion on his/her social rehabilitation 
prospects; it is also unclear how an issuing state’s competent authority can 
evaluate this in-depth. Article 4.2 states that “the forwarding of the judgement 
and the certificate may take place where the competent authority of the issuing 
State, where appropriate after consultations between the competent authorities 
of the issuing and executing states, is satisfied that the enforcement of the sen-
tence by the executing State would serve the purpose of facilitating the social 
rehabilitation of the sentenced person.” Again, how can it be expected for an 
issuing state’s competent authority to assess this in detail if there is not even a 
decision yet on if - and how - the original sentence will be adapted and how it 
will be enforced?  
On top of these concerns, the unspecified nature of the competent authorities 
could increase the chance that decisions on transfer of prisoners will be ill-
founded. 
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5 Flanking measures  
5.1 Enhancing knowledge and (access to) information 
The survey results revealed that too many practitioners suffer from a sub-
stantial lack of knowledge with regard to the content and the effects of the 
Framework Decision. Practitioners also felt that they did not have access to im-
portant and relevant information necessary in light of the transfer decision proc-
ess. 
Hence, it was not surprising to ascertain that nearly all respondents endorsed 
the flanking measures proposed in the questionnaire.  
 
5.1.1 Implementation handbook, training and monitoring 
Regarding survey findings such as the fact that 1/5th to 1/4th of all respondents 
wrongfully thought that important information (i.e. information on a prisoner’s 
home circumstances, on material detention conditions in an executing state and 
on education, training and work opportunities in the prison system of the exe-
cuting state) was not relevant for the decision making process under the Frame-
work Decision, it is important for the European Commission to provide compe-
tent authorities and other practitioners involved with an implementation hand-
book that explains the specific content of the Framework Decision, laying down 
the specific rules, principles and procedures for the operation of prisoner trans-
fers. 
78% of all respondents (and 72% of all competent authority respondents) felt that it 
would be helpful for the European Commission to clearly define Member States’ respon-
sibilities in relation to the assessment of social rehabilitation under the terms of the 
Framework Decision. And a large majority of 86% of all respondents thought it would be 
helpful for the European Commission to develop an implementation handbook.  
The circulation of an implementation handbook could be accompanied by 
workshops for competent authorities for an even better functioning of the 
Framework Decision. The European Judicial Training Network (EJTN) could 
play an important coordinating role in this regard.
19
  
Because of the often worrying survey results and the consequent danger that 
this could obstruct the functioning of the Framework Decision in practice, it 
could be advised to instigate a monitoring system to evaluate the operation of 
the Framework Decision for a limited amount of time in the beginning stages.  
 
                                                             
19 http://www.ejtn.net  
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5.1.2 Access to information 
When issuing states’ competent authorities assess the social rehabilitation 
prospects of a sentenced person in order to decide whether or not to transfer 
him/her to an executing state; or when executing states’ competent authorities 
have to decide on whether or not to recognize the transfer, it is important that 
they can source all relevant information on an executing/issuing state’s prison 
and sentence enforcement system. This case by case approach of transfer deci-
sions is substantially at risk when information is not readily available or cannot 
easily be sourced, especially with regard to the relatively tight timings that ap-
ply.  
Therefore, 91% of all respondents thought it would be helpful to have a central point 
in each Member State from where information on that state’s prison system, sentence 
execution modalities and conditional/early release provisions could be sourced.  
It is important that this information would be available in officially translated 
versions. 
When the European Commission would uphold this flanking measure, the 
question remains how this should be implemented in practice. Regarding the 
tight time limits, fast communication should be of essential importance when 
working this out.  
The ideal course of action would be the instalment of a web application 
where all relevant information could be uploaded and sourced by all parties 
concerned. Here, the European Judicial Network (EJN) could play an important 
role.
20
 Thanks to the Belgian Presidency of the Council, attention and priority 
was given to a revamp of the EJN website. The core idea is that the EJN website 
should be providing a comprehensive database for judicial cooperation in crimi-
nal matters gathering, inter alia, information about the national systems and on 
the application of the mutual recognition instruments, resulting in a substantive 
library.     
Alternatively but less opportune could be the appointment of liaison officers 
for every Member State who could - on request - provide other competent au-
thorities with all relevant information on the state’s prison and sentence en-
forcement system.  
If the Framework Decision is to be used to its full extent, it should also facili-
tate the informed opinion of the detained person him/herself. Therefore, infor-
mation should not only be available to judges and competent authorities, but 
also to defence lawyers and prisoners.  
Although it is important for competent authorities to have sufficient informa-
tion on an issuing or executing state’s prison and sentence enforcement system, 
                                                             
20 http://www.ejn-crimjust.europa.eu/ 
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there is more information that could be of major relevance before deciding on 
the transfer of a prisoner. The law in the books does not always comply with the 
law in practice and therefore competent authorities should be informed of re-
lated documents and judgements such as CPT reports, national prison inspec-
tion reports, ECtHR’s judgements and national jurisprudence concerning prison 
conditions on each Member State.   
Hence, a large majority of 89% of all respondents agreed it would be helpful to have a 
central European information point from where this information could be sourced. 
The central European information point could also be integrated within the 
EJN framework. Again, this information should be accessible to everyone in-
volved in the transfer process, and not at least to the prisoner him/herself.  
 
5.2 Protection of prisoners’ (fundamental) rights by 
improving material detention conditions 
The survey results in respect of material detention conditions and fundamen-
tal rights acknowledged the preliminary reasons for concern. Too many Member 
States have not adopted - often binding - detention standards to a satisfactory 
level, which could potentially infringe on prisoner’s fundamental rights under 
the ECHR.  
This could have vast consequences for the functioning of the - on mutual rec-
ognition based - Framework Decisions21, as Member States could be hesitant 
applying these Framework Decisions when identifying sub-optimal standards in 
executing states’ prison regimes. On the other hand, applying the Framework 
Decisions in these situations could lead to increasing legal action by prisoners 
who challenge transfer decisions because they will be transferred to sub-optimal 
prison regimes. 
Earlier, the question as to whether or not the EU should aim higher than the 
implementation of standards put forward by the Council of Europe in light of 
the CPT reports, the EPR and the ECtHR’s judgements was touched upon. Even 
though the Stockholm Programme stated that “the European Council considers 
that efforts should be undertaken to strengthen mutual trust and render more 
efficient the principle of mutual recognition in the area of detention. Efforts to 
promote the exchange of best practices should be pursued and implementation 
of the European Prison Rules, approved by the Council of Europe, supported. 
Issues such as alternatives to imprisonment, pilot projects on detention and best 
practices in prison management could also be addressed”, the Programme did 
also leave some room for the European Commission to reflect further on this 
issue within the possibilities offered by the Lisbon Treaty. After all, it is alarming 
to notice that binding international and European norms and standards are sim-
                                                             
21 This also concerns the Framework Decision on the European Arrest Warrant. 
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ply not complied with, and that, apart from the ECtHR’s jurisprudence there are 
no satisfactory sanctioning mechanisms in place. 
 
5.2.1 Training and best practice promotion related to material de-
tention conditions 
The Council of the European Union adopted the specific programme "Crimi-
nal Justice " for the period 2007-2013 with a budget amounting to ca. 196,20 mil-
lion €.  
The objectives of this programme are to promote judicial cooperation with 
the aim of contributing to the creation of a genuine European area of justice in 
criminal matters based on mutual recognition and mutual confidence and to 
promote the compatibility in rules applicable in the Member States as may be 
necessary to improve judicial cooperation.  
The programme provides financial support through grants and public pro-
curement for projects initiated and managed by the Commission with a Euro-
pean dimension, for transnational and national projects implemented by the 
organisations in the Member States, and/or for activities of non-governmental 
organisations or other entities pursuing an aim of general European interest 
(including an operating grant to co-finance expenditure associated with the 
permanent work programme of the European Judicial Training Network). 
Although this programme is unlikely to provide grants for the direct im-
provement of prison infrastructure and material detention conditions in practice, 
financial support could be used for training and twinning projects with a view to 
adopting and implementing material detention standards resulting from binding 
and non-binding European and international norms and standards.    
 
5.2.2 Increasing the frequency of CPT inspections  
The CPT delegations carry out visits on a periodic basis (usually once every 
four years), though additional ‘ad hoc’ visits are carried out when necessary. 
Over 65% of all respondents in the survey felt that increasing the frequency of the 
CPT inspections would improve prison conditions within the EU.  
The major problem with regard to increasing the frequency of the CPT visits 
is the lack of sufficient funding. The EU could play a vital role here by providing 
assistance to the CPT in order to enhance its operation. Various formulas could 
be envisaged such as the co-financing of additional CPT visits to EU Member 
States. 
Although the CPT reports play an important role in the development of the 
ECtHR’s case law - and thus improve prison conditions within the EU - it should 
be noted that these reports are not legally binding and can therefore be ques-
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tioned as a sufficient remedy to enhance mutual trust within the EU with regard 
to the proper operation of the Framework Decisions.   
 
5.2.3 Introducing binding European minimum standards  
5.2.3.1 Need 
The soft law status of the Council of Europe’s Rules and Recommendations, 
such as the EPR, is not as clear as it may appear. As stated before, these instru-
ments are getting increasing recognition by way of the ECtHR’s jurisprudence 
and reports from the CPT as well as by some national courts, thus enforcing 
their significance. The overall effect of this process of mutual reinforcement is 
that the whole has become more than the sum of its parts. The legal status may 
not have changed formally but their extensive application has greatly increased 
the impact that they (will) have on the rapidly growing European case law. As 
argued elsewhere however, the ECtHR continues to accept that imprisonment 
inevitably leads to a restriction of prisoners’ rights and that this implies that 
conditions in prison must attain a certain level of severity before the rights under 
the European Convention on Human Rights become applicable.  
It should be noted that, next to the EPR, there are more - often binding - 
European and international detention norms and standards that are simply not 
complied with by Member States according to the survey. 
The finding that the average number of Member States who had adopted measures 
derived from legally binding international instruments/documents and/or ECtHR’s 
jurisprudence was similar to the number of Member States who had adopted measures 
derived from non-binding instruments/documents, thereby appearing to indicate that the 
legal status of a commitment makes little difference as to whether a Member State will 
adopt it or not, is a major reason for concern.    
Hence, it is reasonable to ask the question whether or not the EU should aim 
higher than the Council of Europe standards by introducing its own binding 
minimum detention standards. After all, if we want the Framework Decisions to 
be operational, the system of mutual recognition needs to be improved, espe-
cially in light of the worrying survey results in this area.  
Therefore it is not that surprising that 81% of respondents were in favour of the 
European Union introducing binding minimum detention standards: this figure rose to 
83% were such standards to include limits for the occupancy of prison cells and to 89% 
if binding standards addressed prisoners’ health care provisions.  
The EU could introduce binding minimum detention standards within the 
mutual recognition framework under Article 82.2 (b) TFEU. In the following 
paragraphs, the legal arguments supporting this are set out.  
The question remains however whether or not it is opportune for the EU to 
do so as there are already binding European and international norms and stan-
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dards in place. Hence, it would be better to enforce the already existing norms 
and standards through the introduction of a motivational duty for Member 
States wanting to start up the transfer process (see 4.2.4.1), than to introduce 
another set of detention standards which, in addition, could raise both legal as 
well as political objections.   
 
5.2.3.2 EU competence 
In order to assess the competence of the EU to introduce its own binding 
minimum standards, a detailed legal analysis of Article 82 TFEU is provided. 
The three most important and problematic provisions of this article are thor-
oughly assessed below. Thereafter, the political implications of adopting a new 
set of binding detention standards will also briefly be analysed. 
 
Article 82 of the Treaty on the Functioning of the European Union 
(ex Article 31 TEU) 
1. Judicial cooperation in criminal matters in the Union shall be based on the 
principle of mutual recognition of judgements and judicial decisions and shall 
include the approximation of the laws and regulations of the Member States in the areas 
referred to in paragraph 2 and in Article 83. 
The European Parliament and the Council, acting in accordance with the or-
dinary legislative procedure, shall adopt measures to: 
(a) lay down rules and procedures for ensuring recognition throughout the 
Union of all forms of judgements and judicial decisions; 
(b) prevent and settle conflicts of jurisdiction between Member States; 
(c) support the training of the judiciary and judicial staff; 
(d) facilitate cooperation between judicial or equivalent authorities of the 
Member States in relation to proceedings in criminal matters and the enforce-
ment of decisions. 
2. To the extent necessary to facilitate mutual recognition of judgements and judicial 
decisions and police and judicial cooperation in criminal matters having a cross-border 
dimension, the European Parliament and the Council may, by means of directives 
adopted in accordance with the ordinary legislative procedure, establish mini-
mum rules. Such rules shall take into account the differences between the legal 
traditions and systems of the Member States. 
They shall concern: 
(a) mutual admissibility of evidence between Member States; 
(b) the rights of individuals in criminal procedure; 
(c) the rights of victims of crime; 
(d) any other specific aspects of criminal procedure which the Council has identi-
fied in advance by a decision; for the adoption of such a decision, the Council 
shall act unanimously after obtaining the consent of the European Parliament. 
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Adoption of the minimum rules referred to in this paragraph shall not pre-
vent Member States from maintaining or introducing a higher level of protection 
for individuals. 
5.2.3.2.1 Legal analysis 
 
“The approximation of the laws and regulations of the Member States” ... “necessary 
to facilitate mutual recognition of judgements and judicial decisions and police and 
judicial cooperation in criminal matters having a cross-border dimension” 
 
Mutual recognition is a key concept for the European judicial area. Through 
mutual recognition it is possible to overcome difficulties created by differences 
between national judicial systems. Mutual recognition implies that judiciaries 
trust each other's standards of fairness and justice and therefore, mutual confi-
dence depends in particular on the strict upholding by each national judicial 
system of high standards concerning the protection of individual rights. This is 
however, as the study results have (also) shown, not always the case.  
The establishment of the area of freedom, security and justice has undeniably 
led to an increase in people becoming involved not only in criminal proceedings 
in a Member State other than that of their residence, but also in criminal pro-
ceedings that involve investigative and/or prosecutorial acts as well as acts of 
sentence enforcement in multiple Member States (the so-called ‘multi-Member 
State criminal proceedings’). Without a doubt, the various Framework Decisions 
adopted in this regard run the risk of jeopardizing the procedural rights of indi-
viduals. Recognising the possible impact of mutual recognition on procedural 
rights, the 2000 Programme of Measures stated the following: “It must be en-
sured that the treatment of suspects and the rights of the defence would not 
suffer from the implementation of the principle of mutual recognition”. There-
fore, flanking measures are needed to correct the negative consequences of a 
blunt application of the mutual recognition principle. 
A lot can be said for the argument that compulsory introduction of common 
minimum rules on Member State level would protect the individual’s proce-
dural rights and lead to increased confidence in the criminal justice systems of 
all Member States, which, in turn, should lead to more efficient judicial coopera-
tion in a climate of mutual trust. However, in legal terms, the provision of Arti-
cle 82.2 TFEU which states that minimum rules can only be adopted when this is 
necessary to facilitate mutual recognition of judgements and judicial decisions 
and police and judicial cooperation in criminal matters having a cross-border 
dimension, cannot be disregarded. This implies that minimum detention stan-
dards should be coupled to a mutual recognition instrument (e.g. the Framework 
Decision on Transfer of Prisoners/European Arrest warrant) and that the compe-
tence of the EU does not reach so far that it can oblige Member States to intro-
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duce minimum standards into their own domestic legal systems for - inter alia - 
strictly national applications. Hence, if the EU considers it to be necessary to 
adopt yet another set of detention standards, the objective should be to develop 
common minimum rules and a set of best practices that can ensure a high level 
of rights in light of ‘multi-Member State criminal proceedings’ only. 
 
“Rights of individuals ...” 
 
Analysis revealed that a lot of detention conditions are derived from legally 
binding instruments/documents and/or ECtHR’s judgements which implies that 
they concern (often fundamental) rights of individuals. This is further acknowl-
edged by the Action Plan to the Stockholm Programme, which mentions the 
need to pay attention to detention conditions in prisons in light of “the protec-
tion of prisoner’s fundamental rights”. 
Hence, the adoption of minimum rules as regards detention conditions 
clearly involves the (fundamental) rights of individuals, i.e. of detained people. 
 
“... in criminal procedure” 
 
When outlining the EU competence, it is important to establish whether or 
not the sentence execution stage falls within or outside the scope of what is to be 
regarded as the ‘criminal procedure’.  
Provision 2.4 of the Stockholm Programme specifies what should be under-
stood under the rights of the individual in criminal proceedings. At first sight, 
this provision only concerns the rights of the accused and suspected, not of those 
convicted and detained. This could lead to the conclusion that criminal proceed-
ings should be limited to the pre-trial and trial phase. This point of view is fur-
ther encouraged by the wording of the Stockholm Programme with regard to 
detention (3.2.6), as there is no mentioning of introducing minimum standards, 
but only of implementing the already existing EPR on Member State level.  
However, the last phrase of provision 3.2.6 of the Stockholm Programme may 
point to a certain level of uncertainty with regard to the competence of Europe, 
leaving some room for a broader interpretation of the notion ‘criminal proce-
dure’. Provision 3.2.6 states that “[T]he Commission is invited to reflect on this 
issue further within the possibilities offered by the Lisbon Treaty”. 
The uncertainty that filters through this provision is also reflected in the 
Roadmap on Procedural Rights, stipulating that criminal proceedings, “for the 
purposes of this Resolution” include the pre-trial and trial stages. This could 
imply that post-trial issues such as detention do fall under the broader notion of 
‘criminal procedure’, but only not for the purposes of this specific Resolu-
tion/Roadmap.   
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There are also concrete indications that post-trial issues such as detention 
and sentence enforcement should indeed be considered to be a part of the 
‘criminal procedure’: 
− Recital 5 of the Framework Decision on Transfer of Prisoners literally situates 
the detained person’s involvement in the transfer process within the tenet of 
”procedural rights in criminal proceedings”; 
− On May 7th 2009 the European Parliament adopted a Recommendation to 
the Council on the development of a EU criminal justice area, calling for an 
ambitious legal instrument on procedural safeguards in criminal proceed-
ings, setting - inter alia - “minimum standards for conditions of detention”.   
Hence, the sentence execution stage does fall within the scope of what is 
deemed to be the ‘criminal procedure’.   
5.2.3.2.2 Political analysis 
 
The direction taken with the 2009 Roadmap on Procedural Rights and the Di-
rective on the Right to Interpretation and Translation in Criminal Proceedings 
(Measure A – Roadmap for Strengthening Procedural Rights) has partly lost the 
link with cross-border situations. Hence, this Directive is beyond the legal scope 
of justified EU intervention to facilitate cross-border judicial cooperation and 
might also be incompatible with the principle of subsidiarity.  
It should be clear that, in light of the aversion by some Member States to the 
proposed Measure B (on the Right to Information in Criminal Proceedings) re-
sulting from the 2009 Roadmap, it is highly unlikely that Member States will 
agree to introduce minimum detention standards on a national level. This differ-
ence in approach results from the fact that Measure B and the introduction of 
binding minimum detention standards in Member States’ domestic legal sys-
tems would imply that they would have to adjust their domestic criminal proce-
dures - with all costs involved - while Measure A was less intruding and expen-
sive as most Member States had already met these minimum standards.  
Member States would have to make immense adjustments (and costs) to their 
prison systems when the EU would oblige them to introduce minimum deten-
tion standards within their own national systems. It is likely that, at that point in 
time, Member States would start questioning the EU competence in this regard. 
Hence, if the EU decides that it would be appropriate to introduce minimum 
detention standards, then these standards will have to be coupled to ‘multi-
Member State criminal proceedings’ and to the mutual recognition instruments.   
It will be very hard to get the Member States in support of adopting binding 
minimum detention standards even if these would only apply within the mutual 
recognition framework. On top of the enormous expenses, adopting minimum 
standards within the mutual recognition framework would also imply that 
Member States would often protect the rights of detained people involved in 
FLANKING MEASURES 
 
 
94 
 
‘multi-Member State criminal proceedings’ to a higher degree compared to the 
protection of other detained people’s rights. Although this would not imply 
unlawful discrimination or unequal treatment, it would leave a lot of detained 
people with a bitter feeling. The solution to this would be that Member States 
change their national legislation in light of the agreed minimum standards to be 
applied in the context of ‘multi-member State criminal proceedings’, so that - in 
the facts - equal treatment would be provided to all. 
 
5.3 Addressing problems related to double criminality, 
sentencing equivalence and sentence execution 
The survey results in this area constitute a major concern for the proper func-
tioning of the Framework Decision on Transfer of Prisoners. Problems are estab-
lished with regard to upholding the double criminality requirement and ensur-
ing sentencing equivalence.  
The survey results have shown that almost half of all respondents felt that variations 
in sentence execution modalities and differences in Member States’ early and conditional 
release provisions would make people reluctant to use the Framework Decision.  
The following paragraphs summarise the main concerns and critiques before 
demonstrating how approximation (be it through the current acquis or adoption 
of new instruments) and the introduction of a basic principle of lex mitior are 
required. 
However, whereas the functioning of the approximation principle is well 
known, the introduction of a lex mitior principle - especially a very broad one - 
is new. Therefore, before reporting on the results of the analysis, the importance 
of lex mitior as a general principle should be underlined. Cooperation between 
Member States through transferring prisoners and enforcing each other’s sen-
tences unavoidably leads to a situation where multiple legal systems apply or 
have applied to the enforcement of a sentence. The reasoning underlying the 
principle of lex mitior consists of the fundamental idea that cooperation between 
Member States and thus also the transfer from one Member State to another 
Member State may never have a negative effect on the position of the person 
involved. A person involved may never lose rights or privileges he/she would 
have had if there would not have been a transfer and execution would have 
taken place in the issuing Member State, when compared to the rights or privi-
leges he/she has after being transferred. Similarly, it is unacceptable that the 
person concerned would be deprived of any rights or privileges he might have 
had in the executing Member State if the case was tried in the executing Member 
State in the first place. This means that a transferred person should have equal 
rights and privileges as if the case would have been dealt with by the authorities 
of the executing Member State to begin with. The lex mitior principle applies 
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throughout the procedure and comes into play when discussing how to ensure 
sentence equivalence and how to deal with the differences in sanction execution 
practices. 
 
5.3.1 Maintaining the double criminality requirement 
The Framework Decision on Transfer of Prisoners abandons the double 
criminality requirement for the so called 32 mutual recognition offences. Because 
dropping the double criminality requirement as a default-setting was unaccept-
able for some Member States during the political debates, an opt-out possibility 
is foreseen, allowing the Member States to issue a declaration stating to what 
extent the double criminality requirement applies for the 32 mutual recognition 
offences. The results of the study demonstrate that many Member States who 
have indicated that they will issue such a declaration are supported by the prac-
titioners’ views. After all, enforcing a sentence involving deprivation of liberty 
when the double criminality requirement is not fulfilled is considered to be a lot 
more far-reaching than executing for example a European Arrest Warrant. It is 
clear that the double criminality requirement as such can never be abandoned. 
The only facilitation that can be offered in this respect is knowledge on the ex-
tent to which “testing” whether the double criminality requirement is met, can 
be abandoned. It is precisely with respect to this double criminality test that a set 
of recommendations ought to be formulated. 
As argued elsewhere, using the knowledge on the extent to which the double 
criminality requirement is met to its full potential could significantly facilitate 
and speed up cooperation.
22
 It would make sense to use the approximation-
acquis for the purpose it was created, namely the facilitation of cooperation be-
tween the Member States. In a context where knowledge on double criminality is 
crucial to delineate the scope of cooperation obligations, the facilitating abilities 
of the use of the approximation acquis may not be underestimated. It would not 
place a high burden on the authorities of a convicting Member State to indicate 
from early on in the proceedings whether the case relates to behaviour that is 
known to be criminalised in all 27 Member States. A similar assessment should 
be included in the conviction and later on in the criminal record and the certifi-
cate requesting execution abroad. The question arises how authorities could 
know whether the underlying behaviour is known to be criminalised in all 27 
Member States. It is unrealistic to expect a thorough analysis of the different 
legal systems for each of the cases dealt with. However, a high level assessment 
is considered realistic. The types of behaviour for which the 27 Member States 
                                                             
22 W. De Bondt and G. Vermeulen, "Appreciating Approximation. Using common offence con-
cepts to facilitate police and judicial cooperation in the EU", in M. Cools et al, Readings On 
Criminal Justice, Criminal Law & Policing, Maklu, Antwerpen-Apeldoorn, 2010, 15-40. 
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committed themselves to ensuring criminalisation in legally binding instruments 
(e.g. Framework Decisions and Conventions) can be used as a basis for this 
knowledge. It is exactly with this in mind that an EU level offence classification 
system (EULOCS) was designed in 2008 to support authorities when conducting 
such a high level assessment.
23
 Visualising which parts of offences are common 
by grouping them under the heading ‘jointly identified parts of offences’ could 
significantly facilitate this assessment and in doing so also facilitate cooperation. 
In analogy to the classification system designed for the exchange of European 
criminal records information (ECRIS)
24
, EULOCS was complemented with a 
coding system to further facilitate incorporation in forms and data systems. Be-
cause EULOCS visualises the differences between ‘jointly identified parts of 
offences’ and has an increased level of detail to allow the elaboration of exclu-
sive categories, EULOCS has significant added value when compared to ECRIS. 
Obviously, the extent to which EULOCS can facilitate cooperation in this way is 
directly dependent on the extent to which common parts of offences are estab-
lished.  
Awaiting further developments in the area of offence approximation, the 
double criminality requirement should be maintained and the testing thereof 
should be facilitated through tools such as EULOCS. 
 
5.3.2 Approximation and lex mitior to safeguard sentencing equiva-
lence 
Article 8.4 of the Framework Decision introduced the possibility to adapt ei-
ther the nature or duration of the sentence passed, provided that the adapted 
sentence shall not aggravate the sentence passed in the issuing state. Even 
though adaptation may be seen as incompatible with the principle of mutual 
recognition, it is a necessary correction mechanism to uphold the rights of the 
person concerned. However, some fundamental comments should be made with 
respect to these adaptation provisions, for the current approach is not the best 
neither to ensure correct application nor to safeguard legal certainty.  
 
First, with respect to the possibility to adapt the duration of the sentence, 
there is some concern with respect to the wording of Article 8.4 in that it is not 
clear that the adaptation of a sentence (and thus bringing it back to the maxi-
mum penalty foreseen by the law of the executing Member State) should be 
                                                             
23 G. Vermeulen and W. De Bondt, EULOCS. The EU level offence classification system: a bench-mark 
for enhanced internal coherence of the EU's criminal policy, Maklu, Antwerpen-Apeldoorn-Portland, 
2009, 112. 
24 Council Decision 2009/316/JHA of 6 April 2009 on the establishment of the European Criminal 
Records Information System (ECRIS) in application of Article 11 of Framework Decision 
2009/315/JHA, OJ L 93 of 7.4.2009. 
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automatic and leaves no room for discretion. An automatic application of the lex 
mitior principle will facilitate the adaptation procedure not only in that it will be 
more transparent and increase legal certainty, but also because it would no 
longer require the intervention and consideration of a competent authority. Most 
unfortunate, two forms of discretionary power can be found in implementation 
legislation. 
First, some Member States have introduced the possibility to adapt the dura-
tion of the sentence into a duration that still exceeds the maximum penalty in the 
executing member state.  
Second, it should be noted that in line with Articles 8.2 and 8.4 not all Mem-
ber States have introduced an obligation to adapt. When the sentence is incom-
patible with the executing state’s laws in terms of its duration, the competent 
authority of the executing state may decide to adapt the sentence. Hence, there is 
no automatic adaptation applicable when a sentence is incompatible with the 
law of the executing state in terms of duration.  
Both of these situations are inacceptable taking the lex mitior principle into 
account. If cooperation between Member States may never negatively affect the 
position of the person concerned, this means that at least, the sentence may not 
exceed the maximum penalty in the executing Member State, for the person 
concerned could never have been subject to a more severe penalty when the case 
was dealt with in the executing Member State from the start. Bringing back the 
duration of a sentence to the maximum eligible to be imposed on the executing 
Member State should be mandatory. This means that Member States who allow 
discretion and accept that the adapted sentence still exceeds the national maxi-
mum should adapt their national implementation law to be in line with this 
position. 
 
Second, with respect to the possibility to adapt the nature of the sanction, 
similar concerns exist. In addition to the fact that here too no adaptation obliga-
tion exists, it is not clear by whom nor on what grounds a decision will be made 
as to whether or not the adapted sentence has in fact aggravated the issuing 
state’s punishment. When someone, for example, was sanctioned in Member State A to 
5 years of home detention and Member State B decides to adapt this sentence (because 
home detention as a stand-alone sentence is incompatible with its own laws), it is un-
clear as how this could be done and how it will be decided that the detention situation is 
not aggravated in absence of a general EU wide agreed understanding on the severity of 
all different sanctions that could be applied. It is unclear whether adaptation to 2 years of 
imprisonment (for example) would be appropriate in this particular case; the duration of 
detention may have declined but whether or not the sentenced person will feel that his 
situation has not been deteriorated is less certain. In light of proposals to introduce 
home detention with electronic monitoring as a stand-alone sentence in various 
European countries, problems of this kind could well increase in the near future.  
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In order to amend this problem, two recommendations need to be combined. 
First, there is a need to gain a deeper understanding of each other’s sentencing 
legislations and practices. Second, it must be seen to that an adaptation will 
never unreasonably aggravate the situation of the person involved. Both rec-
ommendations need further clarification. 
First, because understanding foreign sentencing legislation and practices is 
crucial, existing instruments that attempt to influence the national situations are 
welcomed. Before the Amsterdam Treaty and the arrival of the Framework Deci-
sion, the weaker forms of instruments that were then used to extend the range of 
criminalization within the EU tended to leave the issue of sentencing distinctly 
vague – typically requiring Member States to provide penalties that would be 
‘effective, proportionate and dissuasive’, and letting each Member State decide 
what these would be. However, Framework Decisions requiring behaviour to be 
criminalized tend to be more prescriptive. They commonly prescribe a ‘maxi-
mum minimum penalty’ meaning that each Member State must ensure that the 
offence in question carries a maximum penalty of at least a given period of im-
prisonment. Additionally, the impact of a sanction requirement in the existing 
sanction climate in each of the 27 different national criminal justice systems will 
significantly differ in each of these Member States. Combined with the consider-
able discretion a judge will have in each individual case, this makes it impossible 
to introduce and maintain approximated sanction levels in the EU Member 
States.25 What is important however, is to learn more about each other’s sanction 
systems and compare it with the own sanction system as an alternative to ap-
proximating sentencing legislation and practices. It is required to draw up an 
index of all sanctions eligible of being imposed in the Member States. The sanc-
tion tables drawn up in ECRIS26 can be used as a basis for such an index system.  
Second, in order to assess whether the adaptation will not lead to an unrea-
sonable aggravation, it is necessary to complement ECRIS-like tables with a 
commonly decided nature-based severity ranking. Only such common under-
standing of the severity of the sanctions visualised in a ranking table will allow 
an objective assessment of the aggravating effect of adapting the nature of a 
sanction in the executing Member State. With a view to respecting the legality 
principle and ensuring legal certainty, it is important to have conversion tables 
between all eligible sanctions in the EU and the known sanctions in the own 
national legislation. It is important to note that it will be very hard to reach EU 
wide consensus on such a severity ranking classifying the different types of 
                                                             
25 N. Padfield, D. van Zyl Smit and F. Dünkel (Eds.), Release from Prison: European Policy and 
Practice, Willan Publishing, 2010, 34. 
26 Council Decision 2009/316/JHA of 6 April 2009 on the establishment of the European Criminal 
Records Information System (ECRIS) in application of Article 11 of Framework Decision 
2009/315/JHA, OJ L 93 of 7.4.2009. 
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sanctions according to their nature. Furthermore, it is very much possible that 
the individual appreciation of a sentenced person deviates from this ranking.     
It becomes even more complex if such a severity ranking is complemented 
with sanction durations. Whereas it is likely that there will be a common under-
standing that a prison sentence is more severe than electronic monitoring, it will 
be far more challenging to reach a common understanding on how long a prison 
sentence will be equal to how long electronic monitoring. In order to avoid end-
less discussions with respect to the influence of duration on severity in case 
sanctions have a different nature, it is recommended to limit the index-exercise 
to the nature of the sanctions as such and complement it with the principle that 
adaptations in terms of the nature of a sanction may not unreasonably aggravate 
the position of the person concerned. 
As mentioned, a person involved should always be able to disagree with the 
outcome of the objective severity analysis and voice this either at the hearing 
before the decision is finalised and motivated in the issuing state’s (infra 5.4.1), 
or later on in the context a judicial review procedure (infra 5.4.3).  
It is promising to see that the European Commission has issued a prior in-
formation notice announcing a study on national sanction legislation and prac-
tices. 
 
5.3.3 Approximation and lex mitior to support sentence execution  
Even more problematic are the provisions in the Framework Decision related 
to sentence execution practices for there is no mentioning of a lex mitior princi-
ple whatsoever, nor of any rule specifying that a transfer should not deteriorate 
a prisoner’s detention position. Article 17 merely explains that the enforcement 
of a sentence shall be governed by the law of the executing state. It must be un-
derlined that the current appearance of the lex mitior in the context of adapta-
tion in terms of nature and duration is therefore too narrow and does not fully 
grasp the sentence severity in order to correctly assess whether a situation is 
aggravated or not. At the time of the conviction, the convicting authority is only 
competent to look into the duration of the sentence and does not look in detail to 
the execution modalities or the application of the rules regulating the early and 
conditional release. Possibly even more then the mere duration of the sentence, 
these circumstances truly determine the severity of the sanction and thus 
whether or not a situation is aggravated or not.  
It is most striking that the Framework Decision does not deal with this side of 
the problem. The prisoner who, as a result of the transfer, will end up spending 
a significantly longer time in prison than what he would have had to serve if the 
transfer had not taken place. This is a situation which could arise, and cause 
considerable unfairness, in the case where (say) state A normally releases pris-
oners at ‘half time’ and its courts calculate their sentences with an eye to this, 
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whereas state B makes them serve every last minute and its judges, knowing 
this, impose sentences much shorter than are imposed by their judicial col-
leagues in state A.
27
 
It is hard to argue that for a transferred prisoner to be detained longer before 
release is in his/her best interests (i.e. social rehabilitation prospects). Certainly 
Szabó did not perceive it to be the case that his interests were being served by 
making him serve a further 16 months. Nor presumably did the Swedish Court, 
which may have sentenced him on the assumption that he could be released 
after having served six years and eight months rather than eight years.
28
  
As argued, the situation for the person concerned may not be unreasonably 
aggravated by cooperation between different Member States. If the differences in 
the modalities and detention regime would lead to an unreasonable aggravation 
of the sentence, this aggravation must be compensated through bringing back 
the duration of the sentence. This is a decision that can be detailed and final at 
the time of the transfer provided that there is sufficient readily available infor-
mation on the specific sentence execution practices. Because of the vast amount 
and diversity in sentence execution circumstances, it can be difficult to assess 
which of the two situations is the most favourable for the person concerned. The 
comparison and weighing out of the different early and conditional release re-
gimes in a specific case is very complex. Some Member States work with frac-
tions of the sentence imposed that should have been enforced, others leave it 
open when a person will fall within the scope of the provisions. In some Member 
States early release is a right in others it is a mere favour. In some Member States 
early release is linked to strict conditions whereas these conditions are a lot more 
lenient then in others. For the application of the rules is usually strongly de-
pendent on the behaviour of the prisoner, it is impossible to foresee the outcome 
of the application of the different regimes. Therefore in those situations it is im-
possible to make a final decision on the most favourable regime at the time of 
the transfer. This is why it is important to use the law of the executing Member 
State as a baseline and complement it with any of the more favourable aspects of 
the law of the issuing Member State. Putting this into practice is highly challeng-
ing. The main challenge is brought about by the fact that besides combining two 
different legal systems, a combination is required of ‘in concreto’ and ‘in ab-
stracto’ case related information. From the original issuing and convicting Mem-
ber State the case related information consists of an ‘in concreto imposed sen-
tence and ‘in abstracto’ applicable execution provisions. From the executing 
Member State, the case related information consists of an ‘in abstracto’ sentence, 
translated on the basis of the maximum penalty that could be imposed in the 
                                                             
27 N. Padfield, D. van Zyl Smit and F. Dünkel (Eds), Release from Prison: European Policy and 
Practice, 36. 
28 N. Padfield, D. van Zyl Smit and F. Dünkel (Eds), ibid, 42. 
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executing Member State and the ‘in concreto’ application of execution provi-
sions.  
Though it is not self-evident, it remains the best approach.  
First, it must not be forgotten that mutual recognition is and remains the ba-
sic principle underlying cooperation. An ‘in concreto’ assessment of the law of 
the issuing Member State is not possible for the assessment of the case to come to 
an ‘in concreto’ result is not purely mathematical. It will have to take into ac-
count the way an authority in the issuing Member State would have decided in a 
specific case which does not necessarily represent what the case would have 
looked like if the sentence was enforced in the issuing Member State. To avoid 
having to combine two time-consuming and full-fledged assessments of the case, 
the application of the principle of mutual recognition requires that Member 
States respect each other’s decision, with the position of the person concerned as 
the only correction mechanism. Therefore it is not considered to be problematic 
if the ‘in abstracto’ rules of the issuing Member State are integrated into the ‘in 
concreto’ decision making process in the executing Member State. 
Second, although the combination of the ‘in abstracto’ situation in the issuing 
Member State, with the ‘in concreto’ assessment in the executing Member State 
could lead to a situation where the person involved is released earlier then he 
could have been in the most favourable situation in either of the Member States, 
it is still the best approach. This kind of combination will only exceptionally 
have as an effect a more lenient regime than either of the Member States in-
volved. It is a misconception to think that this combination will have as a conse-
quence that the person involved will automatically benefit from the mere fact 
that two countries cooperate so that he/she will be released sooner. It is impor-
tant to underline that, simply because the principles of cooperation entail a rec-
ognition of the sentence as imposed in the issuing Member State wherefore there 
is never a sentence imposed upon a judicial procedure in the executing member 
state, an assessment always starts from the in abstracto maximum sentence of 
the executing Member State. This will not give a correct idea of the most lenient 
situation thinkable. The outcome of the combination of both regimes is only 
more lenient than would have been possible in the executing Member State, if 
the assessment of the most lenient outcome in the executing Member State is 
based on the minimum sentence possibly imposed in that state, for it can never 
know what a judge would have decided if the case was tried in the executing 
Member State in the first place. 
However, it is correct to state that the person involved would benefit from 
cooperation in that he/she would be subject to a more lenient regime when the 
outcome of the combination of both regimes would allow the person involved to 
be released earlier and/or under more lenient conditions then would have been 
possible if the minimum sentence in the executing state is taken as a baseline. 
Therefore, it is crucial to start from the minimal sentence in the executing Mem-
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ber State to make a valid assessment as to whether or not the person is offered a 
more lenient regime. However, considering that not all Member States work 
with minimum sentences, this is a test that cannot be performed for each of the 
Member States. Additionally, the assessment of the acceptability that this situa-
tion possibly arises is the responsibility of the issuing Member State. Member 
States are of course allowed to engage in a such in-depth assessment of the con-
sequences of a transfer and decided that a transfer and foreign enforcement of a 
sentence imposed by their authorities is undesirable. 
 
In light of the application of the lex mitior in situations where the law of the 
issuing Member State and the law of the executing Member State vary signifi-
cantly, the question arises to what extent approximation can support the func-
tioning of the lex mitior principle. 
54% of all respondents agreed that the EU should introduce binding measures to 
harmonise sentence execution modalities in relation to custodial sentences or measures 
involving deprivation of liberty.  
Another 63% of all respondents thought the EU should introduce binding measures 
to harmonise conditional release measures for prisoners. 
Sentencing law has been far less studied than substantive criminal law. The 
studies within the area of sentencing law have placed more emphasis on the 
rules for imposing imprisonment than on those for release from prison. 
So far, no EU instruments have yet presumed to directly lay down rules for 
the Member States about the way in which sentences must be executed.  
In analogy to the need to map all existing eligible sanctions from the perspec-
tive of their nature, it is important to combine that mapping exercise with the 
various provisions regarding sentence execution modalities as well as 
early/conditional release and earned remission provisions. Here too, it is neces-
sary to agree on a severity ranking with regard to sentence execution modalities 
because a deterioration of a prisoner’s detention position following a transfer 
cannot be said to enhance the possibility of his/her social rehabilitation. 
 
Similar as with respect to the assessment of sentencing equivalence (supra 
5.3.2), the prisoner should be allowed the right to voice his disagreement at the 
initial hearing or later on in the context of a judicial review procedure (infra 
5.4.3) in case he/she feels that a transfer decision will unreasonably aggravate 
his/her detention position.  
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5.4 Improving prisoners’ procedural rights  
Although the shift to a compulsory system under the Framework Decision on 
Transfer of Prisoners has been predominately motivated by social rehabilitation 
motives, the survey results have shown that the nature of the transfer procedure 
leaves many practitioners in dubio as to whether or not this procedure truly en-
hances the possibility of social rehabilitation. 
As argued elsewhere, the safeguards provided to prisoners in this procedure 
are rendered relatively meaningless because the possibility to provide an in-
formed opinion precedes decisions by the executing state’s competent authority 
on adaptation and enforcement of the forwarded judgement. Hence, important 
information needed for an informed opinion is simply not available. 
 
5.4.1 Introducing a motivational duty for issuing states 
Based on the above mentioned assumptions, the issuing state’s competent 
authority should provide the prisoner with a motivated decision as to why it 
would like to start up the transfer process. This motivated decision should at 
least contain the following information: 
− A well documented determination that the rehabilitation prospects will be 
enhanced as a result of the transfer decision;  
− A well documented and legally underpinned determination that a transfer 
will not unreasonably aggravate the detained person’s detention position fol-
lowing an adaptation of the original sentence in terms of nature;  
− A well documented and legally underpinned determination that a transfer 
will not unreasonably aggravate the detained person’s detention position fol-
lowing the enforcement of a different set of sentence execution modalities 
and/or early/conditional release and/or earned remission provisions; 
− A well documented determination that the material detention conditions in 
the executing state are sufficiently high in light of European and international 
norms and standards including the European Prison Rules and European 
Court of Human rights’ jurisprudence. 
When the above mentioned lex mitior principle would be implemented, the 
issuing state’s competent authority should not touch upon the detained person’s 
detention position following the adaptation of the original sentence in terms of 
duration as this would occur automatically in the executing Member State.  
The thorough motivation of transfer decisions implies that the issuing state’s 
competent authority will have to consult the executing state’s competent author-
ity or use the EJN portal to gain sufficiently accurate and detailed information 
on a possible adaptation of the sentence in terms of nature, on the sentence exe-
cution modalities that will apply and on the material detention conditions in the 
executing state’s prison. This is however not an unreasonable burden because it 
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is the issuing state who has decided it wants to transfer the prisoner and this 
decision comes with all responsibilities attached towards the detained person.  
This motivational duty provides detainees the necessary guarantees that they 
will not be transferred to a country where detention conditions are sub-optimal. 
This indirect way of enforcing the already existing European and international 
norms and standards is favourable to the introduction of a new set of European 
binding detention norms. Another indirect consequence of the motivational duty 
is that, in order for the Framework Decision to be operational, Member States 
will have to raise their detention standards to a satisfactory level as no transfers 
would otherwise take place.  
 
5.4.2 Right to an ‘informed’ opinion 
The motivational duty makes it possible for the detained person to forward 
his/her informed opinion to the issuing state’s competent authority in case 
he/she is not satisfied with the documented transfer decision. Whether or not the 
decision will then be overturned or amended (e.g. agreeing to transfer the pris-
oner, on his/her request, to a prison in a specific area) depends on the evaluation 
of the prisoner’s arguments by the competent authority.  
 
5.4.3 Right to a judicial review 
The detained person should also be granted a right to a judicial review of the 
transfer decision when he/she is not happy with the issuing state’s competent 
authority’s final decision on his/her transfer. The right to be heard by a judge 
reflects the European Commission’s course of action to enhance procedural 
rights within the EU and should therefore be encouraged.  
It should be noted that this right to a judicial review is a mere possibility for 
the prisoner and should not be considered an automatism. The objective of the 
Framework Decision is to facilitate the prisoner’s social rehabilitation by trans-
ferring him/her to that Member State where he/she has family, linguistic, cul-
tural, social or economic links, so that transfer decisions - in the majority of cases 
- will be applauded by sentenced persons.  
 
5.4.4 Right to legal assistance 
Prisoners should have the right to legal assistance during the transfer process 
in order for their procedural rights to be protected and acknowledged. This too 
reflects the European Commission’s course of action to enhance procedural 
rights within the Union. 
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5.4.5 Obligation to appoint judicial bodies as competent authori-
ties? 
When the above mentioned recommendations would be implemented, there 
appear to be no satisfactory arguments to oblige Member States to appoint only 
judicial bodies as competent authorities. Because the prisoner is granted the 
possibility of a judicial review, this is no longer a prerequisite for an adequate 
transfer procedure in light of the detained person’s procedural rights.  
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6 Conclusion 
The problem analysis mainly reflected the preliminary concerns that an 
abundance of flaws will result in a problematic functioning of the Framework 
Decision, mainly to the disadvantage of detained people. Therefore it was not 
too surprising to acknowledge that most practitioners endorsed the flanking 
measures that were proposed in the questionnaire. A thorough practical, legal 
and political assessment of these measures resulted in three sets of recommenda-
tions in order to amend and correct the (implications of the) Framework Deci-
sion.   
The recommended measures are a prerequisite for a smooth functioning of 
the mutual recognition framework because a blunt application of this principle 
will not only lead to increasing legal action; it will also be counterproductive 
with regard to the cornerstone of this specific Framework Decision and, more in 
general, with the current European Commission’s procedural rights’ course of 
action. 
 
The first set of recommended flanking measures contains a number of spe-
cific amendments and corrections to the Framework Decision. These alterations 
are necessary for a good functioning of the instrument and to protect the social 
rehabilitation prospects of the prisoner, thus reinforcing the main objective of 
the Framework Decision:  
− Maintain the double criminality requirement;  
− Use the approximation acquis to its full potential (to safeguard sentencing 
equivalence and to support sentence execution); 
− Introducing a general lex mitior principle (to safeguard sentencing equiva-
lence and to support sentence execution); 
− Introduce a motivational duty for issuing states (infra p.108); 
− Introducing the right to an ‘informed’ opinion; 
− Introducing the right to a judicial review; 
− Introducing the right to legal assistance. 
These measures can be implemented via the adoption of a Directive, that ei-
ther amends or replaces the existing Framework Decision. The latter is the rec-
ommended approach. Even though this implies that Member States might want 
to re-negotiate the acquis currently included in the Framework Decision (in-
spired by the differences in the legal regime of a Framework Decision as op-
posed to a Directive which comes with more stringent infringement procedures), 
this does not weigh up to the advantages of this approach: It would result to one 
single un-amended instrument with all provisions falling under the same fol-
low-up regime. 
Another set of flanking measures should play a supportive role for the func-
tioning of the Framework Decision:   
− Enhancing knowledge and (access to) information by: 
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− Drafting of an implementation handbook; 
− Providing appropriate training programmes for practitioners;  
− Introducing a European monitoring system; 
− Setting up an information portal in cooperation with the European Judi-
cial Network. 
− Enhancing material detention conditions by: 
− Support for training and best practice promotion; 
− Increasing the frequency of CPT inspections.  
A third set of recommended measures will need time, on the one hand be-
cause political agreement will be necessary and on the other because they imply 
more and thorough studying and investigation. However, the momentum 
should be seized to start up or to proceed and enhance work on a number of 
issues, including:  
− Extending the scope of approximation measures in support of offence 
equivalence; 
− Drafting of conversion tables and severity rankings in order to moderate 
sentencing equivalence; 
− Drawing up a mapping exercise and drafting of severity rankings with re-
gard to sentence execution modalities in order to moderate transfer decisions. 
 
It is not recommended to introduce yet another set of binding minimum de-
tention standards by the EU, mainly because there are already sufficient binding 
instruments and documents setting out detention norms and standards. It is 
recommended to enforce these European and international norms and standards 
through the motivational duty that should rest upon issuing states’ competent 
authorities wanting to start up the transfer process. 
A motivated transfer decision should at least contain the following informa-
tion: 
− A well documented determination that the rehabilitation prospects will be 
enhanced as a result of the transfer decision;  
− A well documented and legally underpinned determination that a transfer 
will not unreasonably aggravate the detained person’s detention position fol-
lowing an adaptation of the original sentence in terms of nature;  
− A well documented and legally underpinned determination that a transfer 
will not unreasonably aggravate the detained person’s detention position fol-
lowing the enforcement of a different set of sentence execution modalities 
and/or early/conditional release and/or earned remission provisions; 
− A well documented determination that the material detention conditions in 
the executing state’s prison are sufficiently high in light of European and in-
ternational norms and standards including the European Prison Rules and 
ECtHR’s jurisprudence. 
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When the above mentioned lex mitior principle would be implemented, the 
issuing state’s competent authority should not touch upon the detained person’s 
detention position following the adaptation of the original sentence in terms of 
duration as this would occur automatically in the executing Member State. 
This motivational duty provides detainees the necessary guarantees that they 
will not be transferred to a country where detention conditions are sub-optimal. 
The indirect consequence of the motivational duty is that, in order for the 
Framework Decision to be operational, Member States will have to raise their 
detention standards to a satisfactory level as no transfers would otherwise take 
place. Hence, this mode of operation enforces the already existing - and often 
binding - norms and standards without creating/duplicating yet another set of 
obligations.  
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7 Annex 1 - National legal framework question-
naire: results and analysis 
7.1 Introduction 
Completed National legal framework questionnaires have been received 
from SPOCs in 24 of the 27 European Union Member States. These states are: 
Austria, Belgium, Denmark, Finland, Ireland, the Netherlands, United Kingdom, 
Czech Republic, Estonia, Germany, Hungary, Latvia, Lithuania, Poland, Slova-
kia, Bulgaria, Cyprus, France, Greece, Italy, Malta, Romania, Slovenia and Spain.  
Some Member States have delivered additional information to the project 
team on their legislation and policy after the fixed deadline had expired. There-
fore the project team has not been able to incorporate this information in the 
results analysis. Nonetheless, this additional information has been handed over 
to the European Commission.   
In the subsequent sections, a general analysis is provided of the question-
naire returns.  
First, the analysis touches upon material detention conditions within the Un-
ion. The questions the SPOCs were asked are initially set out in tabular format. 
The European and international norms and standards as well as the relevant 
ECtHR’s jurisprudence from which the questions are derived have been identi-
fied for every question. Thereafter a summary table provides a European level 
overview of compliance. For ease of reference, the full questions are not repli-
cated in this table: rather the questions have been abbreviated into key words 
which are subsequently used in the analysis which follows. The analysis itself 
highlights both levels of compliance with all instruments and documents in each 
category of the questionnaire and a separate section focusing on compliance 
with legally binding instruments and documents and/or ECtHR’s jurisprudence 
only. Thereafter, summary information on the rate of compliance per Member 
State is described. A brief analysis is also provided of the comments provided by 
SPOCs in relation to the most pressing problems concerning material detention 
conditions in their respective Member State. 
Information is subsequently provided on Member States’ modalities of cus-
todial sentence execution alongside provisions for early/conditional release from 
prison, earned remission and the possibilities for the suspension of further exe-
cution of prison sentences.  
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7.2 Material detention conditions 
7.2.1 Question overview – commitments arising from international 
legal instruments/documents and/or European Court of Hu-
man Rights’ jurisprudence 
Questions highlighted light grey relate to commitments arising from binding 
legal instruments/documents and/or jurisprudence emanating from the Euro-
pean Court of Human Rights. 
 
Overarching principles 
2.1.1 
Has your country adopted laws or policies specifically requiring that prisoners 
must be treated with respect for their human rights? 
ICCPR 10(1), UDHR 1, BOP 1, BPTP 1, EPR 1 & 72.1  
2.1.2 
Has your country adopted laws or policies obliging prison management to 
ensure, as far as is practicable, that the prison is operated having regard to 
international, regional and domestic human rights standards? 
EPR 72.1 
2.1.3 
Has your country adopted laws or policies explicitly prohibiting practices that 
could constitute torture, inhumane or degrading treatment or punishment of 
prisoners? 
ICCPR 7, BOP 6, ECHR 3, Kalashnikov v Russia (ECtHR 2003) 
2.1.4 
Has your country adopted laws or policies to ensure that prisoners have access 
to a wide range of constructive activities, including, inter alia, educational, 
recreational, work/training and welfare programmes? 
SMR 77 & 78, BOP 28, BPTP 6 & 8, EPR 25 
 
Conditions of imprisonment 
3.1.1 
Has your country adopted laws or policies requiring prison management and 
staff to be aware of the special difficulties experienced by prisoners in their first 
days in custody and the need to respond as appropriate? 
SMR 7(1), EPR 15.1, 31.1, 31.2 & 31.3 
3.1.2 
Has your country adopted laws or policies requiring that upon admission, each 
prisoner is given a booklet outlining his/her rights, duties, obligations and 
privileges and the rules and regulations governing the prison which apply to 
the individual prisoner? The booklet shall be written in a language that the 
prisoner understands. 
CERD 7, SMR 35, BOP 13, EPR 30 
3.1.3 
Has your country adopted laws or policies requiring that all prisoner details 
are recorded at the time of committal including, inter alia, details of any visible 
injuries, scars, tattoos or distinctive marks on the prisoner and, their personal 
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belongings? 
SMR 24, BOP 24, R(98)7: 1, EPR 42.1 
3.1.4 
Has your country adopted laws or policies requiring that upon admission, 
every prisoner shall undergo a medical examination either by a nurse report-
ing to a doctor or by a doctor? 
SMR 24, R(98)7: 1, EPR 42.3 
3.1.5 
Has your country adopted laws or policies requiring the doctor/nurse to pay 
particular attention to the detection of injuries, mental illnesses, of withdrawal 
symptoms resulting from the use of drugs, medication or alcohol, of contagious 
and chronic conditions, and, to assess the prisoner’s suicide/self- harm risk? 
EPR 15.1.e & 42.3.c  
3.1.6 
Has your country adopted laws or policies requiring upon admission that each 
prisoner be assessed to determine whether he/she poses a safety risk to other 
prisoners or staff, or whether they pose a threat to themselves? 
ICCPR 6, UDHR 3, ECHR 2, R(2003)23: 12, EPR 52.1, Keenan v UK 
(ECtHR 2001) 
3.1.7 
Has your country adopted laws or policies requiring that such risks be man-
aged for the duration of the prisoner’s sentence? 
ICCPR 6, UDHR 3, ECHR 2, EPR 52.2, Osman v The United Kingdom 
(ECtHR 2000) 
3.2.1 
Has your country adopted laws or policies requiring prisoners to be assigned 
to a prison as near to their home area as possible in order to maintain relation-
ships with families and friends, subject to the maintenance of good order and 
security? 
BOP 20, EPR 17.1 
3.3.1 
Has your country adopted laws or policies requiring that where possible pris-
oners should have individual cells to sleep in? 
SMR 9(1), EPR 18.5 
3.3.2 
Has your country adopted laws or policies stipulating that prisoners who are 
required to share cells be carefully selected and assessed as suitable for sharing 
accommodation? 
ICCPR 6(1), UDHR 3, SMR 9(2), ECHR 2, EPR 18.6 & 18.7, Edwards v 
The United Kingdom (ECtHR 2002) 
3.3.3 
Has your country adopted laws or policies requiring that the size of a cell must 
be suitable for its purpose? The suitability of the cell size should be dependent 
on the number of hours spent in the cell, the number of prisoners accommo-
dated in the cell and the availability of in cell-sanitation facilities that ensure 
privacy. 
SMR 9, 10, 11 & 12, EPR 18 & 19.3 
3.3.4 Has your country adopted laws or policies requiring that cells should not be 
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used to accommodate more prisoners than the intended design capacity, unless 
justified in exceptional circumstances? 
SMR 9(1) & 10, EPR 18.1, 18.3, 18.4 & 18.6 
3.3.5 
Has your country adopted laws or policies requiring that cells be suitable for 
accommodating prisoners in respect of size, lighting, heating, ventilation and 
fittings? 
SMR 9, 10, 11, 12 & 13, EPR 18 
3.3.6 
Has your country adopted laws or policies requiring that all prisoners have in-
cell access to a working alarm bell that attracts the attention of staff at all 
times? 
ICCPR 6(1), UDHR 3, ECHR 2, EPR 18.2.c & 52.4, IPR 18(4), Edwards v 
The United Kingdom (ECtHR 2002)  
3.4.1 
Has your country adopted laws or policies to ensure that all prisoners have 
access to adequate and appropriate sanitary and washing facilities that respect 
their privacy? 
SMR 12 & 13, EPR 19.3, 19.4 & 19.7 
3.4.2 
Has your country adopted laws or policies requiring that all In-cell sanitation 
facilities must be adequately screened? 
ICCPR 10(1), SMR 12, BOP 1, BPTP 1, ECHR 3, EPR 19.3, Peers v Greece 
(ECtHR 2001) 
3.5.1 
Has your country adopted laws or policies to ensure that prisoners are pro-
vided with clothing that is suitable for the climate, is not degrading or humili-
ating and is age appropriate? 
SMR 17(1), EPR 20.1 & 20.2 
3.5.2 
Has your country adopted laws or policies requiring each prisoner to be pro-
vided with a bed and appropriate bedding and to ensure that all bedding is in 
good condition, is changed regularly and laundered? 
SMR 19, EPR 21 
3.6.1 
Has your country adopted laws or policies to ensure that prisoners are pro-
vided with a sufficient quantity of nutritious food taking into account their 
health, physical condition, special dietary requirements, religion and culture? 
SMR 20(1), EPR 22.1 & 22.6 
3.6.2 
Has your country adopted laws or policies to ensure that prisoners have access 
to clean drinking water? 
SMR 20(2), EPR 22.5 
3.7.1 
Has your country adopted laws or policies requiring that adequate time and 
facilities be provided to prisoners to receive professional visits from their legal 
advisers? 
BOP 18(2), EPR 23.1 
3.7.2 Has your country adopted laws or policies establishing the right of prisoners to 
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communicate with their legal advisers by telephone and by letter? 
BOP 18(1), EPR 23.1 
3.7.3 
Has your country adopted laws or policies requiring that communications 
between a prisoner and his/her legal adviser remain confidential and can only 
be restricted by law or a judicial authority? 
ICCPR 17, BOP 18(3) & (4), ECHR 8, EPR 23.4 & 23.5, Campbell v The 
United Kingdom (ECtHR 1992) 
3.8.1.1 
Has your country adopted laws or policies establishing the right of prisoners to 
communicate with their family and friends by correspondence and by receiving 
visits, subject to reasonable conditions/restrictions imposed by law or another 
authority? 
ICCPR 23(1), UDHR 16(3), SMR 37, BOP 15 & 19, EPR 24.1 & 24.2 
3.8.1.2 
Has your country adopted laws or policies requiring that visits take place in 
an environment that enables prisoners to maintain and develop family and 
other relationships in as normal a manner as is possible subject to the mainte-
nance of good order and security in the prison? 
SMR 79, EPR 24.4  
3.8.2. 
Has your country adopted laws or policies requiring that searching procedures 
for visitors be undertaken in a manner that respects a person’s dignity? 
SMR 27, BOP 19, EPR 54.1.c, 54.3, 54.4 & 54.9 
3.8.2.2 
Has your country adopted laws or policies requiring that prison officers only 
be permitted to search visitors of the same gender? 
EPR 54.5 
3.8.3.1 
Has your country adopted laws or policies requiring the authorities to explain 
the circumstances leading to the imposition of closed visits to the appropriate 
party(ies) and to review these circumstances on a regular basis? 
SMR 27, 79 & 80, EPR 60.4 
3.8.3.2 
Has your country adopted laws or policies preventing the withdrawal of con-
tact for female prisoners with their children as a disciplinary action except in 
exceptional circumstances? 
SMR 27, 79 & 80, EPR 24.2 & 60.4 
3.8.4.1 
Has your country adopted laws or policies requiring that prisoners be in-
formed of the death/serious illness of a close relative/ friend without delay? 
SMR 44(2), EPR 24.6 
3.8.4.2 
Has your country adopted laws or policies allowing a prisoner to leave the 
prison to visit a sick relative/friend, attend a funeral or for other humanitarian 
reasons, either under escort or alone where practicable and consistent with the 
promotion of safe and secure custody? 
SMR 44(2), EPR 24.7 
3.8.4.3 Has your country adopted laws or policies ensuring that prisoners are allowed 
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to inform their families or other nominated persons without delay of their 
imprisonment, transfer to another institution or of any serious illness that 
they may suffer from? 
SMR 44(1) & (3), BOP 16(1), EPR 24.8  
3.8.4.4 
Has your country adopted laws or policies requiring the prison authorities to 
immediately inform the spouse or the nearest relative to the prisoner( or any 
other person previously nominated), if the prisoner dies in custody, is removed 
to a hospital or suffers a serious injury/illness? 
SMR 44(1), EPR 24.9  
3.8.5.1 
Has your country adopted laws or policies preventing the monitoring or cen-
soring of telephone calls unless the prisoner or the recipient of the call is in-
formed of the possibility of such monitoring or, such monitoring has been 
agreed by any lawful authority? 
ICCPR 17, UDHR 12, SMR 37, BOP 19, ECHR 8, EPR 24.2 
3.8.5.2 
Has your country adopted laws or policies permitting prisoners to send a 
minimum of 7 letters a week free of charge and more if he/she can afford it, and 
to receive as many letters as are sent to him/her? 
SMR 37, BOP 19, EPR 24.1 
3.8.5.3 
Has your country adopted laws or policies preventing the prison authorities 
from opening prisoners’ private correspondence subject to the maintenance of 
good order and safe and secure custody in the prison? 
ICCPR 17, UDHR 12, ECHR 8, EPR 24.2 
3.8.6.1 
Has your country adopted laws or policies entitling prisoners to be kept in-
formed of current affairs and other developments outside the prison by reading 
newspapers and periodicals and by listening to radio or television broadcasts 
(subject to the maintenance of good order and safe and secure custody)? 
SMR 39, BOP 28, EPR 24.10 
3.9.1 
Has your country adopted laws or policies requiring work to be incorporated 
as a positive aspect of prison regimes and prohibiting its use as a form of pun-
ishment? 
SMR 71(1), EPR 26.1 
3.9.2 
Has your country adopted laws or policies requiring the work provided to, in 
so far as is possible, prepare prisoners for worthwhile work on their release and 
facilitate their reintegration into the workforce? 
SMR 71(3) & (4), BPTP 8, EPR 26.3 & 26.7 
3.9.3 
Has your country adopted laws or policies entitling prisoners to be remuner-
ated in respect of prison work carried out? 
ICESCR 7(a), UDHR 23, SMR 76(1), BPTP 8, EPR 26.1 
3.10.1 
Has your country adopted laws or policies ensuring that, subject to the con-
straints of the particular prison and the maintenance of good order and secu-
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rity, prisoners shall be entitled to spend as much time out of their cells as is 
possible? 
EPR 25(2) 
3.10.2 
Has your country adopted laws or policies ensuring that prisoners receive at 
least one hours exercise each day in the open air, weather permitting? 
SMR 21, EPR 27.1 
3.10.3 
Has your country adopted laws or policies ensuring that prisoners shall have 
access to a well-stocked library at least once a week (subject to the maintenance 
of good order and safe and secure custody? 
R(89)12: 10, EPR 28.5  
3.11.1 
Has your country adopted laws or policies requiring, as far as practicable, that 
prisoners have access to educational programmes that can meet their individ-
ual needs? 
ICESCR 13, UDHR 26, SMR 77(1), BPTP 6, R(89)12: 1, EPR 28.1 
3.11.2 
Has your country adopted laws or policies requiring that education provided 
in prisons shall be integrated, in so far as is practicable, with national educa-
tional systems/programmes enabling prisoners to continue their education 
following their release? 
SMR 77(2), R(89)12: 16, EPR 28.7.a 
3.11.3 
Has your country adopted laws or policies requiring that vocational training 
be available for those prisoners who are able to benefit from it, particularly 
young prisoners? 
SMR 71(5), BPTP 8, R(89)12: 9, EPR 26.5 
3.12.1 
Has your country adopted laws or policies ensuring that prisoners have the 
opportunity to practice their religion and to follow their beliefs whilst in cus-
tody? 
ICCPR 18(1), CERD 5 (d) (vii), UDHR 18, SMR 42, BPTP 3, EPR 29.1 & 
29.2 
 
Health 
4.1.1 
Has your country adopted laws or policies requiring that primary healthcare 
services to meet the needs of all prisoners be provided in each prison to a stan-
dard equivalent to that available to the community in general? 
ICESCR 12(1), SMR 22(1), PME 1, R(98)7: 10, 11, 12 & 19, EPR 40 
4.1.2 
Has your country adopted laws or policies to ensure that where a sick prisoner 
requires treatment that cannot be provided by the medical staff in the prison 
he/she shall be transferred to an appropriate hospital without undue delay? 
SMR 22(2), BPTP 9, R(98)7:3, EPR 46.1 
4.1.3 
Has your country adopted laws or policies requiring that medical records be 
created and accurately maintained on all prisoners and that such records are 
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Health 
treated as confidential? 
BOP 26, R(98)7: 13, EPR 42.3.a 
4.2.1 
Has your country adopted laws or policies to ensure that the necessary facili-
ties and services required for women’s healthcare are available in women’s 
prisons and those women prisoners have access to a female doctor? 
CEDAW 12, SMR 23, BOP 5(2), R(98)7: 8 
4.2.2 
Has your country adopted laws or policies requiring that appropriate care be 
afforded to all pregnant prisoners and nursing mothers? 
CEDAW 12(2), SMR 23, R(98)7: 8 & 69, EPR 34.3 
4.3.1 
Has your country adopted laws or policies requiring that prisoners with men-
tal health difficulties be entitled to care appropriate to their circumstances, 
commensurate to the type of care available for people with similar mental 
health difficulties in the community? 
SMR 22(1), PPPMI 1 & 20, R(98)7: 10, 11 & 52, R(2004)10: 35(1) & (2), 
EPR 40 
4.3.2 
Has your country adopted laws or policies to ensure that prisoners who re-
quire psychiatric in-patient care are transferred to a suitable hospital facility of 
an appropriate security level without undue delay? 
SMR 22(2), PPPMI 9(1) & 20, R(98)7: 3 & 55, R(2004)10:8, 9(1) & 35(1), 
EPR 12(1) & 46(1) 
4.4.1 
Has your country adopted laws or policies requiring that prisoners assessed as 
vulnerable be accommodated in such area(s) of the prison as is most conven-
ient and appropriate for the monitoring and treatment of such prisoners by the 
medical personnel and other relevant agencies? 
SMR 22(2) & 62, EPR 12.2, 39, 43.1, 46.2, 47.1 & 47.2 
4.4.2 
Has your country adopted laws or policies requiring that prisoners assessed as 
being at risk of suicide/self-harm be continuously monitored by both medical 
and prison staff throughout the prisoner’s time in custody and that records are 
kept of such monitoring? 
R(98)7: 58, EPR 47(2) 
4.4.3 
Has your country adopted laws or policies requiring that prisoners detained in 
a special cell be visited daily and as frequently as is necessary by a doctor who 
shall, inter alia, monitor his/ her physical and mental health? 
SMR 25(1) & 32(3), R(98)7: 66, EPR 43.2 
4.5.1 
Has your country adopted laws or policies to ensure that every prisoner has 
access to appropriately qualified medical personnel in the prison at all times? 
SMR 24, BOP 24, R(98)7:1, 2 & 4, EPR 41.2 & 41.4 
4.6.1 
Has your country adopted laws or policies to ensure that prisoners with addic-
tion problems have access to appropriate treatment and support services, in-
cluding those from external agencies, subject to the maintenance of good order 
and safe and secure custody? 
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Health 
SMR 62, R(98)7: 7, 43, 44, 45, 46 & 47, EPR 42.3.d 
4.7.1 
Has your country adopted laws or policies forbidding the practice of forced 
feeding of hunger strikers? 
DOMHS, R(98)7 
 
Good Order 
5.1.1 
Has your country adopted laws or policies requiring that regular reviews be 
undertaken by prison management regarding the level of security required for 
each prisoner throughout that prisoner’s time in custody? 
R(82)17: 8, EPR 51.5 
5.2.1 
Has your country adopted laws or policies requiring that regular reviews of 
the placement of prisoners on protection take place and ensuring that prisoners 
are only subject to protection status for as long as they pose a threat to another 
prisoner or whilst their life or safety is under threat? 
EPR 51.5, 53.1 & 53.2  
5.3.1 
Has your country adopted laws or policies requiring that searches conducted 
on prisoners be carried out with due regard to the prisoner’s dignity? 
ICCPR 10(1), BPTP 1, EPR 54.3 & 54.4 
5.3.2 
Has your country adopted laws or policies stipulating that prisoners may only 
be searched by a staff member of the same gender? 
ICCPR 10(1), BPTP 1, EPR 54.5 
5.3.3 
Has your country adopted laws or policies stipulating that prisoners may only 
be subjected to a strip search in exceptional circumstances and for good reason 
and then, only in the presence of two officers in an appropriate place which 
ensures privacy? 
ICCPR 10(1), BPTP 1, EPR 54.3, 54.4 & 54.6, Van der Van v The Nether-
lands (ECtHR 2004) 
5.4.1 
Has your country adopted laws or policies stipulating that all inquiries into 
breach of prison discipline or rules shall be conducted in an independent and 
impartial manner? 
ICCPR 14(1), UDHR 10, ECHR 6(1), Ezeh & Connors v. UK (ECtHR 2004) 
5.4.2 
Has your country adopted laws or policies requiring that all incidents of bully-
ing/violence/threatening behaviour between prisoners, and any breach of disci-
pline be reported to an officer of a higher rank, duly recorded and properly 
investigated? 
EPR 52.2 & 58 
5.4.3 
Has your country adopted laws or policies stipulating that when a prisoner 
has been charged with a disciplinary offence he/she shall be promptly informed 
of the allegation made against him/her in a language that he/she understands? 
ICCPR 14(3)(a), CERD 5(a), SMR 30(2), ECHR 6(3)(a), EPR 59.a 
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Good Order 
5.4.4 
Has your country adopted laws or policies stipulating that if an inquiry is 
being conducted into a breach of prison discipline or rules the prisoner shall 
have adequate time to prepare his/her defence and/or to receive legal assis-
tance? 
ICCPR 14(3)(b) & (d), SMR 30(2), ECHR 6(3)(b) & (c), EPR 59.b & 59.c, 
Ezeh & Connors v. UK (ECtHR 2004) 
5.4.5 
Has your country adopted laws or policies stipulating that in any disciplinary 
proceedings prisoners must understand the proceedings and if necessary, 
appropriate interpretation facilities must be provided? 
ICCPR 14(3)(f), SMR 30(3), ECHR 6(3)(e), EPR 59.e 
5.4.6 
Has your country adopted laws or policies stipulating that no prison officer 
shall impose a punishment/penalty/deprivation on a prisoner without due 
process and in accordance with law and/or relevant rules or instruments? 
EPR 57.2.d 
5.4.7 
Has your country adopted laws or policies stipulating that if a prisoner is 
found guilty of a disciplinary offence, he/she shall be entitled to exercise his/her 
right of appeal to an independent and impartial tribunal established by law? 
ICCPR 14(5), BOP 30(2), EPR 61 
5.4.8 
Has your country adopted laws or policies requiring that when a prisoner is 
detained in any type of special cell (special observation/cladded/strip) he/she 
shall be regularly monitored by a prison officer? 
ICCPR 6(1), ECHR 2 
5.4.9 
Has your country adopted laws or policies requiring that a detailed record be 
maintained of, inter alia, the monitoring of such prisoners, their expressed 
requirements, actions taken in response to such requests and details of visits 
by officers or others to such prisoners? 
ICCPR 6(1), ECHR 2 
5.4.10 
Has your country adopted laws or policies to ensure that prisoners in a special 
cell are able to contact a member of staff at all times, including during the 
night and that a staff member shall respond without delay? 
ICCPR 6(1), EPR 18.2.c & 52.4, Edwards v The United Kingdom (ECtHR 
2002)  
5.5.1 
Has your country adopted laws or policies stipulating that members of staff 
will use force only when absolutely necessary and that any force used shall be 
proportionate to the situation? 
SMR 54(1), CCLEO 3, BPUF 4, EPR 64 & 65  
5.6.1 
Has your country adopted laws or policies to ensure that prisoners have suffi-
cient opportunity to make requests or complaints to the Governor of the prison 
or to any other competent authority? 
SMR 36(1) & (3), BOP 33(1), EPR 70.1 
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Good Order 
5.6.2 
Has your country adopted laws or policies establishing the right of a prisoner’s 
legal advisor or to make a request or a complaint regarding that prisoner’s 
treatment to the prison authorities, or other relevant authorities? 
BOP 33 (1) & (2), EPR 70.5 
5.6.3 
Has your country adopted laws or policies requiring that all complaints be 
promptly investigated in accordance with law? 
SMR 36(4), BOP 33(4) 
5.6.4 
Has your country adopted laws or policies to ensure that where a request is 
denied or a complaint is rejected, the prisoner is informed promptly as to the 
reason(s) for such denial or rejection? 
SMR 36(4), BOP 33(4), EPR 70.3 
5.6.5 
Has your country adopted laws or policies to ensure that prisoners are not 
disadvantaged for exercising their rights to make requests or complaints? 
BOP 33(4), EPR 70.4 
5.6.6 
Has your country adopted laws or policies requiring that complaints made by 
members of staff against other members of staff be properly recorded and inves-
tigated in accordance with the law? 
EPR 88 & 87.1 
 
Management & Staff 
6.1.1 
Has your country adopted laws or policies to ensure that all prison staff re-
ceives appropriate training at regular intervals throughout their career? 
SMR 47(3), EPR 8, 76 & 81.2 
6.1.2 
Has your country adopted laws or policies to ensure that members of staff, who 
work with particular groups of prisoners, such as foreign nationals, women, 
juveniles or mentally ill prisoners, receive training particular to their individ-
ual work? 
R(82)17:10, R(2004)10: 12(1), EPR 81.3, ERJO 129 
 
Inspection and monitoring 
7.1.1 
Has your country adopted laws or policies requiring that prisons be inspected 
regularly by a governmental agency in order to assess whether they are admin-
istered in accordance with the requirements of national and international law? 
SMR 55, EPR 92, R(2004)10 36.1, ERJO 125, PPPMI 22 
7.2.1 
Has your country adopted laws or policies requiring that the conditions of 
detention and the treatment of prisoners shall be also monitored by an inde-
pendent body or bodies, comprised of qualified experienced personnel, and 
whose findings shall be made public? 
OPCAT 3, 17, 18, 19, BOP 29.1, EPR 93.1, R(2004)10:36.2, ERJO 126.1 
7.2.2 Has your country adopted laws or policies granting such an independent body 
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Inspection and monitoring 
open access to places of detention, to prisoners and others whom it wishes to 
interview? 
OPCAT 19, 20, CPT 8,9 BOP 29.2, ERJO 126.1 
7.2.3 
Has your country adopted laws or policies encouraging such independent 
bodies to co-operate with those international agencies that are legally entitled 
to visit prisons? 
CPT 2,7 EPR 93.2, ERJO 126.2 
Sentenced prisoners 
8.1.1 
Has your country adopted laws or policies requiring that a prisoner’s release 
and re-integration back into society should constitute a central part of the 
sentence management plan? 
ICCPR 10(3), SMR 80, EPR 6, 103.2 & 103.4 
8.1.2 
Has your country adopted laws or policies requiring that a sentence manage-
ment plan be prepared for each prisoner serving a sentence of 12 months or 
over as soon as practicable after their admission? It should provide for, inter 
alia, the welfare and health needs of the prisoner, training, employment or 
education needs he/she may have, and include a release plan for the prisoner. 
This plan shall be reviewed at regular intervals to take into account the chang-
ing circumstances of the prisoner. 
SMR 65, 66 & 69, R(2003)23:3 & 9, EPR 6, 103 & 104 
Juveniles 
9.1.1 
Has your country adopted laws or policies requiring that juveniles be detained 
separately from adult offenders? 
ICCPR 10(3), CRC 37(c), BR 26.3, RPJDL 29, EPR 11.1, ERJO 59.1 
9.1.2 
Has your country adopted laws or policies to ensure that, subject to reasonable 
conditions and restrictions, a sentenced prisoner under the age of 18 shall be 
entitled to receive a minimum of two weekly visits? All visits should be for a 
minimum duration of 30 minutes? 
CRC 37(c), SMR 37, BOP 19, RPJDL 60, ERJO 83, 84, 85.1 & 85.2 
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7.2.2  EU and Member State level compliance 
7.2.2.1 EU level - overview table 
Adoption rate within the European Union 
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Y
es
 
%
 
Y
es
 -
 i
n
 l
a
w
 
%
 
Y
es
 -
 i
n
 p
o
li
cy
 
%
 
Y
es
 -
 i
n
 ju
ri
s.
 
%
 
N
o
 
%
 
Overarching principles                     
2.1.1 
Respect for prisoners 
human rights 
22 92 19 79 7 29 1 4 2 8 
2.1.2 
Human rights stan-
dards and prison man-
agement 
21 88 18 75 4 16 3 13 3 12 
2.1.3 Prohibition of torture 22 92 21 88 1 4 3 12 2 8 
2.1.4 Wide range of activities 
24 
10
0 
23 96 7 29 0 0 0 0 
Conditions of imprisonment 
          
3.1.1 
Vulnerability and first 
days in custody 
17 71 15 63 7 29 1 4 7 29 
3.1.2 Admission booklet 15 63 13 54 6 25 1 4 6 25 
3.1.3 
Prisoner records (upon 
arrival) 
23 96 20 83 6 25 1 4 1 4 
3.1.4 
Medical examination 
(upon arrival) 
15 62 10 42 8 33 1 4 9 38 
3.1.5 Injury detection 7 29 5 21 4 17 1 4 17 71 
3.1.6 Risk assessment 11 46 10 42 5 21 1 4 13 54 
3.1.7 
Risk management-
ongoing 
12 50 12 50 3 13 1 4 12 50 
3.2.1 Prisoner allocation 19 79 15 63 6 25 1 4 5 21 
3.3.1 Individual cells 14 58 13 54 3 13 0 0 10 42 
3.3.2 Cell share assessment 10 42 7 29 4 17 0 0 14 58 
3.3.3 Cell size 9 37 8 33 2 8 1 4 15 63 
3.3.4 
Design capacity and 
occupancy  
13 54 12 50 3 13 0 0 11 46 
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Adoption rate within the European Union 
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3.3.5 
Lighting- heating - 
ventilation 
18 75 16 67 4 17 0 0 6 25 
3.3.6 Cell alarm 20 83 13 54 2 8 0 0 4 17 
3.4.1 Sanitation and privacy 14 58 14 58 2 8 0 0 10 42 
3.4.2 Screened sanitation 15 62 13 54 4 17 1 4 9 38 
3.5.1 Appropriate clothing 17 71 17 71 10 42 0 0 7 29 
3.5.2 Access to bedding 18 75 17 71 2 8 0 0 6 25 
3.6.1 Adequate nutrition 20 83 20 83 5 21 1 4 4 17 
3.6.2 Clean drinking water 19 79 16 67 5 21 1 4 5 21 
3.7.1 
Visits from legal advi-
sors 
22 92 22 92 4 17 1 4 2 8 
3.7.2 
Communication with 
legal advisors 
21 87 20 83 3 13 3 13 3 13 
3.7.3 
Restrictions on legal 
communication 
22 92 22 92 3 13 1 4 2 8 
3.8.1.1 Contact family/friends 
24 
10
0 
23 96 7 29 2 8 
 
0 
3.8.1.2 Visiting environment 22 92 21 88 6 25 0 0 2 8 
3.8.2.1 Searching of visitors 17 71 15 63 4 17 0 0 7 29 
3.8.2.2 Same gender searching 12 50 9 38 1 4 0 0 12 50 
3.8.3.1 Restrictions on visits 9 37 9 37 1 0 0 0 15 63 
3.8.3.2 
Contact between female 
prisoners and children 
12 50 12 50 2 8 0 0 12 50 
3.8.4.1 
Information on 
death/illness of relatives 
11 46 10 42 2 8 0 0 13 54 
3.8.4.2 Humanitarian leave 21 87 21 87 3 13 0 0 3 13 
3.8.4.3 
Communication with 
outside world 
14 58 14 58 1 4 0 0 10 42 
3.8.4.4 
Information 
death/illness of prisoner 
18 75 18 75 3 13 0 0 6 25 
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Adoption rate within the European Union 
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3.8.5.1 Telephone censoring 19 79 19 79 3 13 1 4 5 21 
3.8.5.2 
Correspondence (mini-
mum) 
12 50 11 46 1 4 0 0 12 50 
3.8.5.3 
Correspondence (pri-
vacy) 
15 62 15 63 3 13 1 4 9 38 
3.8.6.1 Access to media 23 96 22 92 5 21 1 4 1 4 
3.9.1 
Constructive prison 
work 
16 67 16 67 4 17 0 0 8 33 
3.9.2 Work as rehabilitation 20 83 18 75 7 29 0 0 4 17 
3.9.3 
Prison work (remu-
neration) 
23 96 22 92 3 13 1 4 1 4 
3.10.1 Out-of-cell time 16 67 16 67 4 17 0 0 8 33 
3.10.2 Exercise 23 96 22 92 5 21 2 8 1 4 
3.10.3 Access to library 13 54 13 54 0 0 0 0 11 46 
3.11.1 
Individually tailored 
education 
23 96 23 96 5 21 1 4 1 4 
3.11.2 
Integration- 
prison/community 
education 
21 87 18 75 5 21 0 0 3 13 
3.11.3 Vocational training 22 92 20 83 5 21 0 0 2 8 
3.12.1 Religion 
24 
10
0 
23 96 5 21 0 0 0 0 
Health 
          
4.1.1 Healthcare equivalence 23 96 22 92 6 25 0 0 1 4 
4.1.2 Hospital transfer 22 92 21 88 3 13 1 4 2 8 
4.1.3 Medical records 21 87 20 83 5 21 0 0 3 13 
4.2.1 Women's healthcare 7 29 7 29 3 13 0 0 17 71 
4.2.2 Pregnant prisoners 21 87 21 87 3 13 0 0 3 13 
4.3.1 Mental health care 21 87 19 79 4 17 0 0 3 13 
4.3.2 Transfer to psychiatry 18 75 17 71 3 13 0 0 6 25 
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Adoption rate within the European Union 
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4.4.1 
Accommodation of 
vulnerable prisoners  
16 67 15 63 3 13 0 0 8 33 
4.4.2 
Monitoring of prisoners 
at risk of suicide  
10 42 7 29 5 21 0 0 14 58 
4.4.3 
Medical monitoring of 
prisoners in special 
cells 
13 54 12 50 3 13 0 0 11 46 
4.5.1 Medical personnel 21 87 21 87 3 13 0 0 3 13 
4.6.1 Addiction 21 88 19 79 8 33 0 0 3 13 
4.7.1 
Forced feeding and 
hunger strikers 
9 37 5 21 5 21 0 0 15 63 
Good Order 
          
5.1.1 Security assessment 15 62 15 62 3 13 0 0 9 38 
5.2.1 Protection status 15 63 15 63 4 17 0 0 9 37 
5.3.1 Searches and dignity 23 96 22 92 3 13 0 0 1 4 
5.3.2 Searches and gender 23 96 22 92 1 4 0 0 1 4 
5.3.3 Strip searches 15 66 13 54 3 13 1 4 13 54 
5.4.1 
Discipline investiga-
tions 
16 67 15 63 2 8 1 4 8 33 
5.4.2 Inter prisoner violence 15 62 15 62 4 17 0 0 9 38 
5.4.3 
Discipline and lan-
guage 
17 71 17 71 3 13 0 0 7 29 
5.4.4 Discipline and defence 15 62 14 58 2 8 0 0 9 38 
5.4.5 
Discipline and interpre-
tation 
13 54 12 50 3 13 0 0 11 46 
5.4.6 
Discipline and due 
process 
20 83 20 83 2 8 0 0 4 17 
5.4.7 Discipline and appeal 19 79 19 79 1 4 0 0 5 21 
5.4.8 Special cells/monitoring  17 71 16 67 3 13 0 0 7 29 
5.4.9 Special cells/recording 8 33 8 33 2 8 0 0 16 67 
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Adoption rate within the European Union 
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5.4.10 
Special cells/staff con-
tact 
9 37 9 37 1 4 0 0 15 63 
5.5.1 
Proportionate use of 
force 
21 87 21 87 4 17 1 4 3 13 
5.6.1 
Access to requests and 
complaints procedure 
23 96 23 96 3 13 0 0 1 4 
5.6.2 
Legal advisor’s right to 
make a complaint 
18 75 18 75 1 4 0 0 6 25 
5.6.3 
Legal basis for com-
plaints’ procedure 
17 71 16 67 2 8 0 0 7 29 
5.6.4 
Explanation for denial 
or rejection of com-
plaint 
17 71 15 63 2 8 1 4 7 29 
5.6.5 
Protection against 
discrimination 
11 46 10 42 3 13 0 0 13 54 
5.6.6 
Investigation of com-
plaints between staff 
13 54 11 46 3 13 0 0 11 46 
Management & Staff 
          
6.1.1 Training of staff 19 79 14 58 7 29 0 0 5 21 
6.1.2 Specific training 9 38 5 21 4 17 0 0 15 62 
Inspection and monitoring 
          
7.1.1 
Governmental monitor-
ing 
20 83 19 79 4 17 0 0 4 17 
7.2.1 
Independent monitor-
ing 
14 58 14 58 1 4 0 0 10 42 
7.2.2 Monitoring and access 15 62 14 58 3 13 1 4 9 38 
7.2.3 
Monitoring and inter-
national cooperation 
7 29 6 25 1 4 0 0 17 71 
Sentenced prisoners 
          
8.1.1 Reintegration 20 83 20 83 6 25 2 8 4 17 
8.1.2 Long-term prisoners 14 58 13 54 5 21 0 0 10 42 
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Adoption rate within the European Union 
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Juveniles 
          
9.1.1 Separation of juveniles 21 87 21 87 3 13 1 4 3 13 
9.1.2 Visits 9 37 6 25 3 13 0 0 15 63 
 
7.2.2.2 EU level - compliance analysis 
7.2.2.2.1  General overview 
 
Nineteen of the commitments set out in the questions have been adopted by 
90% or more of the Member States sampled. 
Twenty seven of the commitments set out in the questions have been 
adopted by 75% or more of the Member States sampled. 
Thirty five of the commitments set out in the questions have been adopted by 
50% or more of the Member States sampled. 
Fifteen of the commitments set out in the questions have been adopted by 
25% or more of the Member States sampled. 
The average number of Member States who had adopted measures per ques-
tion was 17 (71%). The same percentage was obtained when investigating legally 
binding as well as non legally binding standards, thereby appearing to indicate 
that the legal status of a commitment makes little difference as to whether a 
Member State will adopt it or not. 
The highest degree of Member State compliance was shown in the section of 
the questionnaire relating to the ‘Overarching Principles’ where on average 23 
Member States had adopted measures to comply with the provisions of interna-
tional legal instruments/documents and/or ECtHR’s jurisprudence. In the sec-
tions relating to ‘Conditions of Imprisonment’, ‘Health’ and ‘Sentenced Prison-
ers’ on average 17 of the Member States sampled had adopted measures to com-
ply with international legal instruments/documents and/or ECtHR’s jurispru-
dence. The average compliance for the section concerning ‘Good Order’ was 16 
of the 24 Member States sampled and for ‘Juveniles’ 15. Lower compliance aver-
ages were seen in the sections relating to ‘Inspection and Monitoring’ (14/24) and 
‘Management and Staff’ (13/24). 
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7.2.2.2.2 Overarching principles  
 General 
 
Three out of the four commitments set out in the questions have been 
adopted by 90% or more of the Member States sampled: 2.1.1 - Respect for pris-
oners’ human rights, 2.1.3 - Prohibition of torture and 2.1.4 - Wide range of ac-
tivities. One of the four commitments set out in the questions has been adopted 
by 88% of the Member States sampled: 2.1.2 - Human rights standards and 
prison management.  
Member States most commonly adopted measures in law. 
 Overarching principles – legally binding commitments 
 
Two of the commitments in the ‘Overarching principles’ section of the ques-
tionnaire derive from binding legal instruments/documents and/or ECtHR’s 
jurisprudence: 2.1.1 - Respect for prisoners’ human rights and 2.1.3 - Prohibition 
of torture. In both instances, more than 90% of surveyed states have adopted 
commitments to comply with these instruments. 
7.2.2.2.3 Conditions of imprisonment  
 General 
 
Eleven of the commitments set out in the questions have been adopted by 
90% or more of the Member States sampled: 3.1.3 - Prisoner records upon arri-
val, 3.7.1 - Visits from legal advisors, 3.7.3 - Restrictions on legal communication, 
3.8.1.1 - Contact family/friends, 3.8.1.2 - Visiting environment, 3.8.6.1 - Access to 
media, 3.9.3 - Prison work (remuneration), 3.10.2 - Exercise, 3.11.1 - Individually 
tailored education, 3.11.3 - Vocational training and 3.12.1 - Religion. 
Twelve of the commitments set out in the questions have been adopted by 
75% to 89% or of the Member States sampled: 3.2.1 - Prisoner allocation, 3.3.5 – 
Lighting/heating/ventilation, 3.3.6 - Cell alarm, 3.5.2 - Access to bedding, 3.6.1 - 
Adequate nutrition, 3.6.2 - Clean drinking water, 3.7.2 - Communication with 
legal advisors, 3.8.4.2 - Humanitarian leave, 3.8.4.4 - Information death/illness of 
prisoner, 3.8.5.1 - Telephone censoring, 3.9.2 - Work as rehabilitation and 3.11.2 - 
Integration-prison/community education. 
Eighteen of the commitments set out in the questions have been adopted by 
50% to 74% of the Member States sampled: 3.1.1 - Vulnerability and first days in 
custody, 3.1.2 - Admission booklet, 3.1.4 - Medical examination (upon arrival), 
3.1.7 - Risk management /ongoing, 3.3.1 - Individual cells, 3.3.4 - Design capacity 
and occupancy, 3.4.1 - Sanitation and privacy, 3.4.2 - Screened sanitation, 3.5.1 - 
Appropriate clothing, 3.8.2.1 - Searching of visitors, 3.8.2.2 - Same gender search-
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ing, 3.8.3.2 - Contact between female prisoners and children, 3.8.4.3 - Contact 
with outside world, 3.8.5.2 - Correspondence (minimum), 3.8.5.3 - Correspon-
dence (privacy), 3.9.1 - Constructive prison work, 3.10.1 - Out-of-cell time and 
3.10.3 - Access to library. 
Six of the commitments set out in the questions have been adopted by 25% to 
49% of the Member States sampled: 3.1.5 - Injury detection, 3.1.6 - Risk assess-
ment, 3.3.2 - Cell share assessment, 3.3.3 - Cell size, 3.8.3.1 - Restrictions on visits 
and 3.8.4.1 - Information on death/illness of relatives. 
 Legally binding commitments 
 
Eleven of the commitments in the ‘Conditions of imprisonment’ section of 
the questionnaire derive from binding legal instruments/documents and/or 
ECtHR’s jurisprudence. 
Five of these commitments have been adopted by 90% or more of the Mem-
ber States sampled: 3.7.3 - Restrictions on legal communication, 3.8.1.1 - Contact 
family/friends, 3.9.3 - Prison work (renumeration), 3.11.1 - Individually tailored 
education and 3.12.1 - Religion. 
Four commitments have been adopted by 50% to 74% of sampled Member 
States: 3.1.2 - Admission booklet, 3.1.7 - Risk Management - on-going, 3.4.2 - 
Screened sanitation and 3.8.5.3 – Correspondence/privacy. 
Two commitments have been adopted by 25% to 49% of the sampled Mem-
ber States: 3.1.6 – Risk assessment and 3.3.2 – Cell-share assessment. 
7.2.2.2.4 Health  
 General 
 
Two of the commitments set out in the questions relating to healthcare have 
been adopted by more than 90% of the Member States sampled: 4.1.1 - Health-
care equivalence and 4.1.2 - Hospital transfer.  
Six of the commitments set out in the questions have been adopted by 75% to 
89% of the Member States sampled: 4.1.3 - Medical records, 4.2.2 - Pregnant pris-
oners, 4.3.1 - Mental health care, 4.3.2 - Transfer to psychiatry, 4.5.1 - Medical 
personnel and 4.6.1 - Addiction. 
Two of the commitments set out in the question have been adopted by 50% 
to 74% of the Member States sampled: 4.4.1 - Accommodation of vulnerable 
prisoners and 4.4.3 - Medical monitoring of prisoners in special cells. 
Three of the commitments set out in the questions have been adopted by 25% 
to 49% of the Member States sampled: 4.2.1 - Women’s healthcare, 4.4.2 - Moni-
toring of prisoners at risk of suicide and 4.7.1 - Forced feeding and hunger strik-
ers. 
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 Legally binding commitments 
 
Three of the commitments in the ‘Health’ section of the questionnaire derive 
from binding legal instruments/documents and/or ECtHR’s jurisprudence.  
One of these commitments (4.1.1 - Healthcare equivalence) has been adopted 
by 96% of sampled Member States. Provisions relating to pregnant prisoners 
(4.2.2) have been adopted by 87% of Member States. In contrast, only 7 Member 
States (29%) have adopted measures to comply with 4.2.1 - Women’s healthcare.  
7.2.2.2.5 Good order  
 General 
 
Three of the commitments set out in the questions relating to good order 
have been adopted by 90% or more of the Member States sampled: 5.3.1 - 
Searches and dignity, 5.3.2 - Searches and gender and 5.6.1. - Access to requests 
and complaints procedure. 
Four of the commitments set out in the questions have been adopted by 75% 
to 89% of the Member States sampled: 5.4.6 - Discipline and due process, 5.4.7 - 
Discipline and appeal, 5.5.1 - Proportionate use of force and 5.6.2 - Legal advi-
sor’s right to make a complaint. 
Twelve of the commitments set out in the questions have been adopted by 
50% to 74% of the Member States sampled: 5.1.1 - Security assessment, 5.2.1 - 
Protection status, 5.3.3 - Strip searches, 5.4.1 - Discipline investigations, 5.4.2 - 
Inter prisoner violence, 5.4.3 - Discipline and language, 5.4.4 - Discipline and 
defence, 5.4.5 - Discipline and interpretation, 5.4.8 - Special cells/monitoring, 
5.6.3 - Legal basis for complaints’ procedure, 5.6.4 - Explanation for denial or 
rejection of complaint and 5.6.6 - Investigation of complaints between staff. 
Three of the commitments set out in the questions have been adopted by 25% 
to 49% of the Member States sampled: 5.4.9 - Special cells/recording, 5.4.10 - 
Special cells/staff contact and 5.6.5 - Protection against discrimination. 
 Legally binding commitments 
 
Eleven of the commitments in the ‘Good Order’ section of the questionnaire 
derive from binding legal instruments/documents and/or ECtHR’s jurispru-
dence.  
Two of these commitments have been adopted by more than 90% of the sam-
pled Member States: 5.3.1 - Searches and dignity and 5.3.2 - Searches and gender. 
One commitment has been adopted by 79% of sampled Member States: 5.4.7 - 
Discipline and appeal 
Five commitments have been adopted by 50% to 74% of sampled Member 
States: 5.3.3 - Strip searches, 5.4.1 - Discipline investigations, 5.4.3 - Discipline 
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and language, 5.4.5 - Discipline and interpretation and 5.4.8 - Special 
cells/monitoring. 
Two commitments have been adopted by 25% to 49% of sampled Member 
States: 5.4.9 - Special cells/monitoring and 5.4.10 - Special cells/staff contact. 
7.2.2.2.6 Management and staff  
 General 
 
Commitment 6.1.1 (Training of staff) has been adopted by 79% of the Mem-
ber States sampled. 
Commitment 6.1.2 (Specific training) has been adopted by 38% of the Mem-
ber States sampled. 
Legally binding commitments 
 
No commitments in the ‘Management and staff’ section of the questionnaire 
derive from binding legal instruments/documents and/or ECtHR’s jurispru-
dence. 
7.2.2.2.7 Inspection and monitoring  
 General 
 
Commitment 7.1.1 (Governmental monitoring) has been adopted by 83% of 
the Member States sampled. 
Two of the commitments set out in the questions have been adopted by 50% 
to 74% of the Member States sampled: 7.2.1 - Independent monitoring and 7.2.2 - 
Monitoring and access. 
Commitment 7.2.3 - Monitoring and international cooperation has been 
adopted by 29% of the Member States sampled. 
 Legally binding commitments 
 
Two commitments in the ‘Inspection and monitoring’ section of the ques-
tionnaire derive from binding legal instruments/documents and/or ECtHR’s 
jurisprudence. 
Both of these commitments (7.2.1 - Independent monitoring and 7.2.2 - Moni-
toring and access) have been adopted by 50% to 74% of sampled Member States. 
ANNEX 1 
 
 
133 
 
7.2.2.2.8 Sentenced prisoners  
 General 
 
Commitment 8.1.1 (Integration) has been adopted by 83% of the Member 
States sampled. 
Commitment 8.1.2 (Long-term prisoners) has been adopted by 58% of the 
Member States sampled. 
 Legally binding commitments 
 
One commitment in the ‘Sentenced prisoners’ section of the questionnaire 
derives from binding legal instruments/documents and/or ECtHR’s jurispru-
dence (8.1.1 - Reintegration). This standard has been adopted by 83% of sampled 
Member States. 
7.2.2.2.9 Juveniles  
 General 
 
Commitment 9.1.1 (Separation of juveniles) has been adopted by 87% of the 
Member States sampled.  
Commitments 9.1.2 (Visits) has been adopted by 37% of the Member States 
sampled. 
 Legally binding commitments 
 
One commitment in the ‘Juveniles’ section of the questionnaire derives from 
binding legal instruments/documents and/or ECtHR’s jurisprudence (9.1.1 - 
Separation of juveniles). This standards has been adopted by 87% of sampled 
Member States. 
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7.2.2.3 Member State level - compliance analysis 
7.2.2.3.1 Overview table and analysis 
 
Country Y
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Finland 95 100 86 91 10 11 0 0 0 0 
Slovakia 93 98 86 91 15 16 0 0 3 3 
Estonia 92 97 88 93 10 11 0 0 4 4 
Hungary 88 93 86 91 87 92 0 0 8 8 
Germany 80 84 77 81 1 1 26 27 16 17 
Belgium 78 82 72 76 55 58 7 7 18 19 
Malta 74 78 74 78 0 0 0 0 22 23 
Denmark 70 74 59 62 25 26 0 0 26 27 
Slovenia 70 74 68 72 13 14 1 1 26 27 
Spain 70 74 65 68 3 3 2 2 26 27 
Italy 68 72 67 71 2 2 2 2 28 29 
Cyprus 66 69 64 67 3 3 0 0 30 32 
Latvia 64 67 60 63 5 5 0 0 32 34 
Czech 
Republic 
63 66 61 64 0 0 0 0 33 35 
Austria 62 65 62 65 0 0 0 0 34 36 
France 62 65 60 63 26 27 0 0 34 36 
Romania 62 65 62 65 0 0 0 0 34 36 
Greece 59 62 58 61 18 19 0 0 37 39 
Nether-
lands 
57 60 55 58 8 8 6 6 39 41 
Lithuania 52 55 52 55 0 0 1 1 44 46 
UK 52 55 35 37 34 36 0 0 44 46 
Bulgaria 50 53 49 52 2 2 0 0 46 48 
Poland 48 51 48 51 0 0 0 0 47 49 
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Ireland 30 32 2 2 27 28 1 1 66 69 
 
Four sampled Member States have adopted 90% or more of the measures set 
out in the questions relating to both binding international legal instru-
ments/documents and/or ECtHR’s jurisprudence and non legally binding inter-
national legal instruments: Finland, Slovakia, Estonia and Hungary. 
Three sampled Member States have adopted 75% to 89% of these measures: 
Germany, Belgium and Malta. 
Sixteen sampled Member States have adopted 50% to 74% of the measures: 
Denmark, Slovenia, Italy, Cyprus, Latvia, Spain, Austria, France, Romania, 
Czech Republic, Greece, the Netherlands, Lithuania, the UK, Bulgaria and Po-
land. 
One Member State has adopted 32% or more of the measures: Ireland. 
Member States who had the highest rate of adoption in law were Finland, 
Slovakia, Estonia and Hungary. 
Member States who had the highest rate of adoption in policy were Hungary 
and Belgium. 
The Member State with the highest rate of adoption in jurisprudence was 
Germany. 
The Member State with the highest adoption rate is Finland, which adopted 
all 95 commitments (100%), whilst Ireland adopted the least commitments (30, 
32%).  
Mind that some Member States have delivered additional information to the 
project team on their legislation and policy after the fixed deadline had expired. 
Therefore the project team has not been able to incorporate this information in 
the results analysis. Nonetheless, this additional information has been handed 
over to the European Commission. 
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7.2.2.3.2 Thematic analysis 
2.1.1 Has your country adopted laws or policies specifically requiring that 
prisoners must be treated with respect for their human rights? ICCPR 10(1), 
UDHR 1, BOP 1, BPTP 1, EPR 1 & 72.1   
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe – no. 22 19 7 1 2 
Total Europe - %  92 79 29 4 8 
Belgium X X X   
Denmark X  X   
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X X   
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 2.1.2 Has your country adopted laws or policies specifically requiring prisons 
to be managed in accordance with human rights standards? EPR 72.1  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 18 4 3 3 
Total Europe - %  88 75 16 13 12 
Belgium X X  X  
Denmark X  X   
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X  X  
Poland X X    
Slovakia X X    
Bulgaria X  X   
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain X X    
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 2.1.3 Has your country adopted laws or policies explicitly prohibiting prac-
tices that could constitute torture, inhumane or degrading treatment or pun-
ishment of prisoners? ICCPR 7, BOP 6, ECHR 3, Kalashnikov v Russia (ECtHR 
2003)  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 22 21 1 3 2 
Total Europe - %  92 88 4 12 8 
Belgium X X  X  
Denmark X X    
Finland X X    
Ireland X   X  
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 2.1.4 Has your country adopted laws or policies specifically requiring that 
prisoners be provided with a range of activities during their sentence (for ex-
ample - educational, recreational, work/training and welfare programmes)? 
SMR 77 & 78, BOP 28, BPTP 6 & 8, EPR 25 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 24 23 7 0 0 
Total Europe - %  100 96 29 0 0 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X X   
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.1.1 Has your country adopted laws or policies requiring that all prisoner 
details are recorded at the time of committal including, inter alia, details of 
any visible injuries and the prisoner’s personal belongings? SMR 7(1), EPR 
15.1, 31.1, 31.2 & 31.3 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 17 15 7 1 7 
Total Europe - %  71 63 29 4 29 
Belgium     X 
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.1.2 Has your country adopted laws or policies requiring that upon admis-
sion, each prisoner is given a booklet outlining his/her rights, duties, obliga-
tions and privileges and the rules and regulations governing the prison 
which apply to the individual prisoner? The booklet shall be written in a lan-
guage that the prisoner understands. CERD 7, SMR 35, BOP 13, EPR 30  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 13 6 1 6 
Total Europe - %  63 54 25 4 25 
Belgium X X X   
Denmark X X    
Finland X  X   
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X   X  
Hungary X X X   
Latvia     X 
Lithuania X X   X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia     X 
Spain X X    
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 3.1.3 Has your country adopted laws or policies requiring that upon admis-
sion, every prisoner shall undergo a medical examination either by a nurse 
reporting to a doctor or by a doctor? SMR 24, BOP 24, R(98)7: 1, EPR 42.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 20 6 1 1 
Total Europe - %  96 83 25 4 4 
Belgium X X    
Denmark X X    
Finland X  X   
Ireland X  X   
Luxembourg      
Netherlands X X X X  
Sweden      
United Kingdom X  X   
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X X   
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.1.4 Has your country adopted laws or policies requiring the doctor/nurse to 
pay particular attention to the detection of injuries, mental illnesses, of with-
drawal symptoms resulting from the use of drugs, medication or alcohol, of 
contagious and chronic conditions, and, to assess the prisoner’s suicide/self- 
harm risk? SMR 24, R(98)7: 1, EPR 42.3  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 10 8 1 9 
Total Europe - %  62 42 33 4 38 
Belgium X  X   
Denmark     X 
Finland X  X   
Ireland X  X   
Luxembourg      
Netherlands X X X X  
Sweden      
United Kingdom X  X   
Austria     X 
Czech Republic     X 
Estonia     X 
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X  X   
Bulgaria X X    
Cyprus X X    
France X X    
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X X   
Spain     X 
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 3.1.5 Has your country adopted laws or policies requiring injuries detected 
during such an examination to be noted and an opinion expressed as to 
whether such injuries are consistent with any allegations/complaints made 
by the individual prisoner? EPR 15.1.e & 42.3.c  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 7 5 4 1 17 
Total Europe - %  29 21 17 4 71 
Belgium X X    
Denmark     X 
Finland X  X   
Ireland     X 
Luxembourg      
Netherlands X X X X  
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia     X 
Germany     X 
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X  X   
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy     X 
Malta     X 
Portugal      
Romania X X    
Slovenia     X 
Spain     X 
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 3.1.6 Has your country adopted laws or policies requiring upon admission 
that each prisoner be assessed to determine whether he/she poses a safety 
risk to other prisoners or staff, or whether they pose a threat to themselves? 
ICCPR 6, UDHR 3, ECHR 2, R(2003)23: 12, EPR 52.1, Keenan v The United 
Kingdom (ECtHR 2001)  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 11 10 5 1 13 
Total Europe - %  46 42 21 4 54 
Belgium     X 
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X X X  
Sweden      
United Kingdom X  X   
Austria     X 
Czech Republic X  X  X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X X   
Spain     X 
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 3.1.7 Has your country adopted laws or policies requiring that such risks be 
managed for the duration of the prisoner’s sentence? ICCPR 6, UDHR 3, 
ECHR 2, EPR 52.2, Osman v The United Kingdom (ECtHR 2000) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 12 12 3 1 12 
Total Europe - % 50 50 13 4 50 
Belgium X X    
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X X X  
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic     X 
Estonia X X    
Germany     X 
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia X X X   
Spain X X    
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 3.2.1 Has your country adopted laws or policies requiring prisoners to be 
assigned to a prison as near to their home area as possible in order to main-
tain relationships with families and friends, subject to the maintenance of 
good order and security? BOP 20, EPR 17.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 19 15 6 1 5 
Total Europe - %  79 63 25 4 21 
Belgium X X    
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X X   
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X   X  
Hungary X X X   
Latvia X  X   
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X    
Greece X X    
Italy X X    
Malta     X 
Portugal      
Romania X X    
Slovenia     X 
Spain X  X   
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  3.3.1 Has your country adopted laws or policies requiring that where possi-
ble prisoners should have individual cells to sleep in? SMR 9(1), EPR 18.5 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 14 13 3 0 10 
Total Europe - % 58 54 13 0 42 
Belgium     X 
Denmark     X 
Finland X  X   
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X X   
Estonia     X 
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X X   
Spain X X    
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 3.3.2. Has your country adopted laws or policies stipulating that prisoners 
who are required to share cells be carefully selected and assessed as suitable 
for sharing accommodation? ICCPR 6(1), UDHR 3, SMR 9(2), ECHR 2, EPR 
18.6 & 18.7, Edwards v The United Kingdom (ECtHR 2002) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 10 7 4 0 14 
Total Europe - %  42 29 17 0 58 
Belgium     X 
Denmark     X 
Finland X  X   
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria     X 
Czech Republic     X 
Estonia X X    
Germany     X 
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece X  X   
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain X X    
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 3.3.3 Has your country adopted laws or policies requiring that the size of a 
cell must be suitable for its purpose? The suitability of the cell size should be 
dependent on the number of hours spent in the cell, the number of prisoners 
accommodated in the cell and the availability of in cell-sanitation facilities 
that ensure privacy. SMR 9, 10, 11 & 12, EPR 18 & 19.3  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 9 8 2 1 15 
Total Europe - %  37 33 8 4 63 
Belgium     X 
Denmark X  X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom      
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 3.3.4 Has your country adopted laws or policies requiring that cells should 
not be used to accommodate more prisoners than the intended design capac-
ity, unless justified in exceptional circumstances? SMR 9(1) & 10, EPR 18.1, 
18.3, 18.4 & 18.6 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 13 12 3 0 11 
Total Europe - % 54 50 13 0 46 
Belgium     X 
Denmark     X 
Finland X  X   
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X X   
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain X X    
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 3.3.5 Has your country adopted laws or policies requiring that cells be suit-
able for accommodating prisoners in respect of size, lighting, heating, venti-
lation and fittings? SMR 9, 10, 11, 12 & 13, EPR 18  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 18 16 4 0 6 
Total Europe - %  75 67 17 0 25 
Belgium     X 
Denmark X  X   
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.3.6 Has your country adopted laws or policies requiring that all prisoners 
have in-cell access to a working alarm bell that attracts the attention of staff at 
all times? ICCPR 6(1), UDHR 3, ECHR 2, EPR 18.2.c & 52.4, IPR 18(4), Ed-
wards v The United Kingdom (ECtHR 2002) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 20 13 2 0 4 
Total Europe - %  83 54 8 0 17 
Belgium     X 
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria     X 
Czech Republic     X 
Estonia X X X   
Germany X X    
Hungary     X 
Latvia     X 
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 3.4.1 Has your country adopted laws or policies to ensure that all prisoners 
have access to adequate and appropriate sanitary and washing facilities that 
respect their privacy? SMR 12 & 13, EPR 19.3, 19.4 & 19.7  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 14 14 2 0 10 
Total Europe - % 58 58 8 0 42 
Belgium     X 
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia     X 
Spain     X 
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 3.4.2 Has your country adopted laws or policies requiring that all In-cell sani-
tation facilities must be adequately screened? ICCPR 10(1), SMR 12, BOP 1, 
BPTP 1, ECHR 3, EPR 19.3, Peers v Greece (ECtHR 2001) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 13 4 1 9 
Total Europe - %  62 54 17 4 38 
Belgium X X X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X  X   
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France     X 
Greece X X    
Italy X X    
Malta     X 
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 3.5.1 Has your country adopted laws or policies to ensure that prisoners are 
provided with clothing that is suitable for the climate, is not degrading or 
humiliating and is age appropriate? SMR 17(1), EPR 20.1 & 20.2  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 17 17 10 0 7 
Total Europe - % 71 71 42 0 29 
Belgium X X X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia     X 
Spain     X 
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 3.5.2 Has your country adopted laws or policies requiring each prisoner to be 
provided with a bed and appropriate bedding and to ensure that all bedding 
is in good condition, is changed regularly and laundered? SMR 19, EPR 21  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 18 17 2 0 6 
Total Europe - % 75 71 8 0 25 
Belgium     X 
Denmark X  X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain     X 
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 3.6.1 Has your country adopted laws or policies to ensure that prisoners are 
provided with a sufficient quantity of nutritious food taking into account 
their health, physical condition, special dietary requirements, religion and 
culture? SMR 20(1), EPR 22.1 & 22.6  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 20 20 5 1 4 
Total Europe - %  83 83 21 4 17 
Belgium x x x   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X X   
Bulgaria     X 
Cyprus X X    
France X X    
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.6.2 Has your country adopted laws or policies to ensure that prisoners have 
access to clean drinking water? SMR 20(2), EPR 22.5 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 19 16 5 1 5 
Total Europe - % 79 67 21 4 21 
Belgium X X    
Denmark     X 
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X X   
Bulgaria X X    
Cyprus X  X   
France X  X   
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.7.1 Has your country adopted laws or policies requiring that adequate time 
and facilities be provided to prisoners to receive professional visits from their 
legal advisers? BOP 18(2), EPR 23.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 22 22 4 1 2 
Total Europe - %  92 92 17 4 8 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X X   
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.7.2 Has your country adopted laws or policies establishing the right of 
prisoners to communicate with their legal advisers by telephone and by let-
ter? BOP 18(1), EPR 23.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 20 3 3 3 
Total Europe - %  87 83 13 13 13 
Belgium X X X X  
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X    
Greece X X    
Italy X X  X  
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.7.3 Has your country adopted laws or policies requiring that communica-
tions between a prisoner and his/her legal adviser remain confidential and 
can only be restricted by law or judicial authority? ICCPR 17, BOP 18(3) & 
(4), ECHR 8, EPR 23.4 & 23.5, Campbell v The United Kingdom (ECtHR 1992)  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 22 22 3 1 2 
Total Europe - %  92 92 13 4 8 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.8.1.1 Has your country adopted laws or policies establishing the right of 
prisoners to communicate with their family and friends by correspondence 
and by receiving visits, subject to reasonable conditions/restrictions imposed 
by law or another authority? ICCPR 23(1), UDHR 16(3), SMR 37, BOP 15 & 
19, EPR 24.1 & 24.2  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 24 23 7 2 0 
Total Europe - %  100 96 29 8 0 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X X X  
Spain X X    
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  3.8.1.2 Has your country adopted laws or policies requiring that visits take 
place in an environment that enables prisoners to maintain and develop fam-
ily and other relationships in as normal a manner as is possible subject to the 
maintenance of good order and security in the prison? SMR 79, EPR 24.4 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 22 21 6 0 2 
Total Europe - % 92 88 25 0 8 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X X   
Spain X X    
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 3.8.2.1 Has your country adopted laws or policies requiring that searching 
procedures for visitors be undertaken in a manner that respects a person’s 
dignity? SMR 27, BOP 19, EPR 54.1.c, 54.3, 54.4 & 54.9 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 17 15 4 0 7 
Total Europe - %  71 63 17 0 29 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain X X    
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 3.8.2.2 Has your country adopted laws or policies requiring that prison offi-
cers only be permitted to search visitors of the same gender? EPR 54.5 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 12 9 1 0 12 
Total Europe - % 50 38 4 0 50 
Belgium X  X   
Denmark     X 
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany     X 
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X  X   
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain X X    
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 3.8.3.1 Has your country adopted laws or policies requiring the authorities to 
explain the circumstances leading to the imposition of closed visits to the ap-
propriate party(ies) and to review these circumstances on a regular basis? 
SMR 27, 79 & 80, EPR 60.4  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 9 9 1 0 15 
Total Europe - % 37 37 0 0 63 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary     X 
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy X X    
Malta     X 
Portugal      
Romania     X 
Slovenia X X    
Spain     X 
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 3.8.3.2 Has your country adopted laws or policies preventing the withdrawal 
of contact for female prisoners with their children as a disciplinary action ex-
cept in exceptional circumstances? SMR 27, 79 & 80, EPR 24.2 & 60.4 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 12 12 2 0 12 
Total Europe - %  50 50 8 0 50 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France     X 
Greece X X    
Italy     X 
Malta     X 
Portugal      
Romania X X    
Slovenia     X 
Spain X X    
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 3.8.4.1 Has your country adopted laws or policies requiring that prisoners be 
informed of the death/serious illness of a close relative/ friend without delay? 
SMR 44(2), EPR 24.6 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 11 10 2 0 13 
Total Europe - % 46 42 8 0 54 
Belgium     X 
Denmark     X 
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X    
Germany     X 
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain X X    
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 3.8.4.2 Has your country adopted laws or policies allowing a prisoner to 
leave the prison to visit a sick relative/friend, attend a funeral or for other 
humanitarian reasons? SMR 44(2), EPR 24.7 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 21 3 0 3 
Total Europe - % 87 87 13 0 13 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.8.4.3 Has your country adopted laws or policies ensuring that prisoners are 
allowed to inform their families or other nominated persons without delay of 
their imprisonment, transfer to another institution or of any serious illness 
that they may suffer from? SMR 44(1) & (3), BOP 16(1), EPR 24.8  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 14 14 1 0 10 
Total Europe - % 58 58 4 0 42 
Belgium X X    
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic X X    
Estonia X X    
Germany     X 
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia     X 
Spain X X    
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 3.8.4.4 Has your country adopted laws or policies requiring the prison au-
thorities to immediately inform the spouse or the nearest relative to the pris-
oner (or any other person previously nominated), if the prisoner dies in cus-
tody, is removed to a hospital or suffers a serious injury/illness? SMR 44(1), 
EPR 24.9  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 18 18 3 0 6 
Total Europe - %  75 75 13 0 25 
Belgium X X X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X X   
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.8.5.1 Has your country adopted laws or policies preventing the monitoring 
or censoring of telephone calls unless the prisoner or the recipient of the call 
is informed of the possibility of such monitoring or, such monitoring has 
been agreed by any lawful authority? ICCPR 17, UDHR 12, SMR 37, BOP 19, 
ECHR 8, EPR 24.2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 19 19 3 1 5 
Total Europe - %  79 79 13 4 21 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X X   
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.8.5.2 Has your country adopted laws or policies permitting prisoners to 
send a minimum of 7 letters a week free of charge and more if he/she can af-
ford it, and to receive as many letters as are sent to him/her? SMR 37, BOP 19, 
EPR 24.1  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 12 11 1 0 12 
Total Europe - % 50 46 4 0 50 
Belgium     X 
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary     X 
Latvia     X 
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece X X    
Italy     X 
Malta     X 
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.8.5.3 Has your country adopted laws or policies preventing the prison au-
thorities from opening prisoners’ private correspondence subject to the main-
tenance of good order and safe and secure custody in the prison? ICCPR 17, 
UDHR 12, ECHR 8, EPR 24.2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 15 3 1 9 
Total Europe - %  62 62 13 4 38 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X  X  
Hungary     X 
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia     X 
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X    
Italy X X    
Malta     X 
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.8.6.1 Has your country adopted laws or policies entitling prisoners to be 
kept informed of current affairs and other developments outside the prison 
by reading newspapers and periodicals and by listening to radio or television 
broadcasts (subject to the maintenance of good order and safe and secure 
custody)? SMR 39, BOP 28, EPR 24.10 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 22 5 1 1 
Total Europe - % 96 92 21 4 4 
Belgium X X X X  
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.9.1 Has your country adopted laws or policies requiring work to be incor-
porated as a positive aspect of prison regimes and prohibiting its use as a 
form of punishment? SMR 71(1), EPR 26.1  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 16 16 4 0 8 
Total Europe - %  67 67 17 0 33 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X X   
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain X X    
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 3.9.2 Has your country adopted laws or policies requiring that prison work 
provided should prepare prisoners for worthwhile work on their release and 
facilitate their reintegration into the workforce? SMR 71(3) & (4), BPTP 8, EPR 
26.3 & 26.7 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 20 18 7 0 4 
Total Europe - %  83 75 29 0 17 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X  X   
Germany X X    
Hungary X X X   
Latvia X  X   
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X X   
Spain X X    
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 3.9.3 Has your country adopted laws or policies entitling prisoners to be 
remunerated in respect of prison work carried out? ICESCR 7(a), UDHR 23, 
SMR 76(1), BPTP 8, EPR 26.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 22 3 1 1 
Total Europe - %  96 92 13 4 4 
Belgium X X    
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.10.1 Has your country adopted laws or policies ensuring that, subject to the 
constraints of the particular prison and the maintenance of good order and 
security, prisoners shall be entitled to spend as much time out of their cells as 
is possible? EPR 25(2) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 16 16 4 0 8 
Total Europe - %  67 67 17 0 33 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany     X 
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X X   
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.10.2 Has your country adopted laws or policies ensuring that prisoners 
receive at least one hours exercise each day in the open air, weather permit-
ting? SMR 21, EPR 27.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 22 5 2 1 
Total Europe - %  96 92 21 8 4 
Belgium X X X X  
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France     X 
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.10.3 Has your country adopted laws or policies ensuring that prisoners 
shall have access to a well-stocked library at least once a week (subject to the 
maintenance of good order and safe and secure custody)? R(89)12: 10, EPR 
28.5  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 13 13 0 0 11 
Total Europe - %  54 54 0 0 46 
Belgium     X 
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany     X 
Hungary     X 
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece     X 
Italy X X    
Malta     X 
Portugal      
Romania X X    
Slovenia     X 
Spain     X 
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 3.11.1 Has your country adopted laws or policies requiring, as far as practi-
cable, that prisoners have access to educational programmes that can meet 
their individual needs? ICESCR 13, UDHR 26, SMR 77(1), BPTP 6, R(89)12: 1, 
EPR 28.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 23 5 1 1 
Total Europe - % 96 96 21 4 4 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.11.2 Has your country adopted laws or policies requiring that education 
provided in prisons shall be integrated, in so far as is practicable, with na-
tional educational systems/programmes enabling prisoners to continue their 
education following their release? SMR 77(2), R(89)12: 16, EPR 28.7.a 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 18 5 0 3 
Total Europe - % 87 75 21 0 13 
Belgium X X    
Denmark X  X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X  X   
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X    
Italy X X    
Malta     X 
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.11.3 Has your country adopted laws or policies requiring that vocational 
training be available for those prisoners who are able to benefit from it, par-
ticularly young prisoners? SMR 71(5), BPTP 8, R(89)12: 9, EPR 26.5  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 22 20 5 0 2 
Total Europe - %  92 83 21 0 8 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X  X   
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 3.12.1 Has your country adopted laws or policies ensuring that prisoners 
have the opportunity to practice their religion and to follow their beliefs 
whilst in custody? ICCPR 18(1), CERD 5 (d) (vii), UDHR 18, SMR 42, BPTP 3, 
EPR 29.1 & 29.2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 24 23 5 0 0 
Total Europe - %  100 96 21 0 0 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 4.1.1 Has your country adopted laws or policies requiring that primary 
healthcare services to meet the needs of all prisoners be provided in each 
prison to a standard equivalent to that available to the community in gen-
eral? ICESCR 12(1), SMR 22(1), PME 1, R(98)7: 10, 11, 12 & 19, EPR 40 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 22 6 0 1 
Total Europe - % 96 92 25 0 4 
Belgium X X    
Denmark X X X   
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 4.1.2 Has your country adopted laws or policies to ensure that where a sick 
prisoner requires treatment that cannot be provided by the medical staff in 
the prison he/she shall be transferred to an appropriate hospital without un-
due delay? SMR 22(2), BPTP 9, R(98)7: 3, EPR 46.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 22 21 3 1 2 
Total Europe - % 92 88 13 4 8 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X  X   
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 4.1.3 Has your country adopted laws or policies requiring that medical re-
cords be created and accurately maintained on all prisoners and that such re-
cords be treated as confidential? BOP 26, R(98)7: 13, EPR 42.3.a  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 20 5 0 3 
Total Europe - % 87 83 21 0 13 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X X   
Bulgaria     X 
Cyprus X X    
France X X    
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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  4.2.1 Has your country adopted laws or policies to ensure that the necessary 
facilities and services required for women’s healthcare are available in 
women’s prisons and that women prisoners have access to a female doctor? 
CEDAW 12, SMR 23, BOP 5(2), R(98)7: 8  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 7 7 3 0 17 
Total Europe - % 29 29 13 0 71 
Belgium X X X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X    
Germany     X 
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X X   
Bulgaria     X 
Cyprus     X 
France     X 
Greece X X    
Italy     X 
Malta     X 
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
ANNEX 1 
 
 
191 
 
 4.2.2 Has your country adopted laws or policies requiring that appropriate 
care be afforded to all pregnant prisoners and nursing mothers? CEDAW 
12(2), SMR 23, R(98)7: 8 & 69, EPR 34.3 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 21 3 0 3 
Total Europe - % 87 87 13 0 13 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 4.3.1 Has your country adopted laws or policies requiring that prisoners with 
mental health difficulties be entitled to care appropriate to their circum-
stances, commensurate to the type of care available for people with similar 
mental health difficulties in the community? SMR 22(1), PPPMI 1 & 20, 
R(98)7:10, 11 & 52, R(2004)10: 35(1) & (2), EPR 40 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 19 4 0 3 
Total Europe - % 87 79 17 0 13 
Belgium X  X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X X   
Bulgaria     X 
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X  X   
Spain X X    
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 4.3.2 Has your country adopted laws or policies to ensure that prisoners who 
require psychiatric in-patient care are transferred to a suitable hospital facil-
ity of an appropriate security level without undue delay? SMR 22(2), PPPMI 
9(1) & 20, R(98)7: 3 & 55, R(2004)10: 8, 9(1) & 35(1), EPR 12(1) & 46(1) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 18 17 3 0 6 
Total Europe - % 75 71 13 0 25 
Belgium     X 
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X X   
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X  X   
Spain     X 
 
 
ANNEX 1 
 
 
194 
 
 4.4.1 Has your country adopted laws or policies requiring that prisoners 
assessed as vulnerable be accommodated in areas of the prison which are 
most convenient and appropriate for their monitoring and treatment by the 
medical personnel and other relevant agencies? SMR 22(2) & 62, EPR 12.2, 39, 
43.1, 46.2, 47.1 & 47.2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 16 15 3 0 8 
Total Europe - % 67 63 13 0 33 
Belgium X  X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X X   
Spain X X    
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 4.4.2 Has your country adopted laws or policies requiring that prisoners 
assessed as being at risk of suicide/self-harm be continuously monitored by 
both medical and prison staff throughout the prisoner’s time in custody and 
that records are kept of such monitoring? R(98)7: 58, EPR 47(2)  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 10 7 5 0 14 
Total Europe - % 42 29 21 0 58 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X    
Germany     X 
Hungary X X    
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X  X   
Bulgaria     X 
Cyprus     X 
France X  X   
Greece X X X   
Italy X  X   
Malta     X 
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
 
ANNEX 1 
 
 
196 
 
 4.4.3 Has your country adopted laws or policies requiring that prisoners 
detained in a special cell be visited daily, and as frequently as is necessary by 
a doctor who shall, inter alia, monitor his/ her physical and mental health? 
SMR 25(1) & 32(3), R(98)7: 66, EPR 43.2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 13 12 3 0 11 
Total Europe - % 54 50 13 0 46 
Belgium X X X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X  X   
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 4.5.1 Has your country adopted laws or policies to ensure that every prisoner 
has access to appropriately qualified medical personnel in the prison at all 
times? SMR 24, BOP 24, R(98)7:1, 2 & 4, EPR 41.2 & 41.4 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 21 3 0 3 
Total Europe - % 87 87 13 0 13 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X X   
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 4.6.1 Has your country adopted laws or policies to ensure that prisoners with 
addiction problems have access to appropriate treatment and support ser-
vices, including those from external agencies? SMR 62, R(98)7: 7, 43, 44, 45, 46 
& 47, EPR 42.3.d 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 19 8 0 3 
Total Europe - % 88 79 33 0 13 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X  X   
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X X   
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland X X    
Slovakia X  X   
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X X   
Spain X X    
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 4.7.1 Has your country adopted laws or policies forbidding the practice of 
forced feeding of hunger strikers? DOMHS, R(98)7 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 9 5 5 0 15 
Total Europe - % 37 21 21 0 63 
Belgium     X 
Denmark X X    
Finland X  X   
Ireland     X 
Luxembourg      
Netherlands X  X   
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X  X   
Germany     X 
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland     X 
Slovakia X  X   
Bulgaria     X 
Cyprus     X 
France X X    
Greece     X 
Italy X X    
Malta     X 
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 5.1.1 Has your country adopted laws or policies requiring that regular re-
views be undertaken by prison management regarding the level of security 
required for each prisoner throughout that prisoner’s time in custody? 
R(82)17: 8, EPR 51.5 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 15 3 0 9 
Total Europe - % 62 62 13 0 38 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France     X 
Greece     X 
Italy X X    
Malta     X 
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 5.2.1 Has your country adopted laws or policies requiring that regular re-
views of the placement of prisoners on protection take place and ensuring 
that prisoners are only subject to protection status for as long as they pose a 
threat to another prisoner or whilst their life or safety is under threat? EPR 
51.5, 53.1 & 53.2  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 15 4 0 9 
Total Europe - % 63 63 17 0 37 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X X   
Greece     X 
Italy X X    
Malta     X 
Portugal      
Romania     X 
Slovenia X X    
Spain X X    
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 5.3.1 Has your country adopted laws or policies requiring that searches con-
ducted on prisoners be carried out with due regard to the prisoner’s dignity? 
ICCPR 10(1), BPTP 1, EPR 54.3 & 54.4 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 22 3 0 1 
Total Europe - % 96 92 13 0 4 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 5.3.2 Has your country adopted laws or policies stipulating that prisoners 
may only be searched by a staff member of the same gender? ICCPR 10(1), 
BPTP 1, EPR 54.5 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 22 1 0 1 
Total Europe - % 96 92 4 0 4 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia     X 
Spain X X    
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 5.3.3 Has your country adopted laws or policies stipulating that prisoners 
may only be subjected to a strip search in exceptional circumstances and for 
good reason and then, only in the presence of two officers in an appropriate 
place which ensures privacy? ICCPR 10(1), BPTP 1, EPR 54. 3, 54.4 & 54.6, 
Van der Van v The Netherlands (ECtHR 2004)  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 13 3 1 13 
Total Europe - % 66 54 13 4 54 
Belgium X X X X  
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X X   
Germany     X 
Hungary     X 
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia     X 
Spain     X 
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 5.4.1 Has your country adopted laws or policies stipulating that all inquiries 
into breach of prison discipline or rules shall be conducted in an independent 
and impartial manner? ICCPR 14(1), UDHR 10, ECHR 6(1), Ezeh & Connors 
v. UK (ECtHR 2004) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 16 15 2 1 8 
Total Europe - % 67 63 8 4 33 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X   X  
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 5.4.2 Has your country adopted laws or policies requiring that all incidents of 
bullying/violence/threatening behaviour between prisoners, and any breach 
of discipline be reported to an officer of a higher rank, duly recorded and 
properly investigated? EPR 52.2 & 58  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 15 4 0 9 
Total Europe - % 62 62 17 0 38 
Belgium X X X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X X   
Greece     X 
Italy X X    
Malta     X 
Portugal      
Romania     X 
Slovenia X X    
Spain     X 
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 5.4.3 Has your country adopted laws or policies stipulating that when a pris-
oner has been charged with a disciplinary offence he/she shall be promptly 
informed of the allegation made against him/her in a language that he/she 
understands? ICCPR 14(3)(a), CERD 5(a), SMR 30(2), ECHR 6(3)(a), EPR 59.a  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 17 17 3 0 7 
Total Europe - % 71 71 13 0 29 
Belgium X X X   
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain     X 
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 5.4.4 Has your country adopted laws or policies stipulating if an inquiry is 
being conducted into a breach of prison discipline or rules the prisoner shall 
have adequate time to prepare his/her defence and/or to receive legal assis-
tance? ICCPR 14(3)(b) & (d), SMR 30(2), ECHR 6(3)(b) & (c), EPR 59.b & 59.c, 
Ezeh & Connors v. UK (ECtHR 2004)  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 14 2 0 9 
Total Europe - % 62 58 8 0 38 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece     X 
Italy     X 
Malta     X 
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 5.4.5 Has your country adopted laws or policies stipulating that in any disci-
plinary proceedings prisoners must understand the proceedings and if neces-
sary, appropriate interpretation facilities must be provided? ICCPR 14(3)(f), 
SMR 30(3), ECHR 6(3)(e), EPR 59.e  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 13 12 3 0 11 
Total Europe - % 54 50 13 0 46 
Belgium X X X   
Denmark X  X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France X X    
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain     X 
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 5.4.6 Has your country adopted laws or policies stipulating that no prison 
officer shall impose a punishment/penalty/deprivation on a prisoner without 
due process and in accordance with law and/or relevant rules or instru-
ments? EPR 57.2.d 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 20 20 2 0 4 
Total Europe - % 83 83 8 0 17 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 5.4.7 Has your country adopted laws or policies stipulating that if a prisoner 
is found guilty of a disciplinary offence, he/she shall be entitled to exercise 
his/her right of appeal to an independent and impartial tribunal established 
by law? ICCPR 14(5), BOP 30(2), EPR 61 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 19 19 1 0 5 
Total Europe - % 79 79 4 0 21 
Belgium X X    
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 5.4.8 Has your country adopted laws or policies requiring that when a pris-
oner is detained in any type of special cell (special observation/cladded/strip) 
he/she shall be regularly monitored by a prison officer? ICCPR 6(1), ECHR 2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 17 16 3 0 7 
Total Europe - % 71 67 13 0 29 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 5.4.9 Has your country adopted laws or policies requiring that a detailed 
record be maintained of, inter alia, the monitoring of such prisoners, their 
expressed requirements, actions taken in response to such requests and de-
tails of visits by officers or others to such prisoners? ICCPR 6(1), ECHR 2  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 8 8 2 0 16 
Total Europe - % 33 33 8 0 67 
Belgium X X    
Denmark X X    
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia     X 
Germany     X 
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy     X 
Malta     X 
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 5.4.10 Has your country adopted laws or policies to ensure that prisoners in a 
special cell are able to contact a member of staff at all times, including during 
the night and that a staff member shall respond without delay? ICCPR 6(1), 
EPR 18.2.c & 52.4, Edwards v The United Kingdom (ECtHR 2002)  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 9 9 1 0 15 
Total Europe - % 37 37 4 0 63 
Belgium X X    
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 5.5.1 Has your country adopted laws or policies stipulating that members of 
staff will use force only when absolutely necessary and that any force used 
shall be proportionate to the situation? SMR 54(1), CCLEO 3, BPUF 4, EPR 64 
& 6  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 21 4 1 3 
Total Europe - % 87 87 17 4 13 
Belgium X X X X  
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X X   
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain X X    
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 5.6.1 Has your country adopted laws or policies to ensure that prisoners have 
sufficient opportunity to make requests or complaints to the Governor of the 
prison or to any other competent authority? SMR 36(1) & (3), BOP 33(1), EPR 
70.1  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 23 23 3 0 1 
Total Europe - % 96 96 13 0 4 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece X X    
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 5.6.2 Has your country adopted laws or policies establishing the right of a 
prisoner’s legal advisor or to make a request or a complaint regarding that 
prisoner’s treatment to the prison authorities, or other relevant authorities? 
BOP 33 (1) & (2), EPR 70.5 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 18 18 1 0 6 
Total Europe - % 75 75 4 0 25 
Belgium X X    
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France     X 
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain     X 
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 5.6.3 Has your country adopted laws or policies requiring that all complaints 
be promptly investigated in accordance with law? SMR 36(4), BOP 33(4) 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 17 16 2 0 7 
Total Europe - % 71 67 8 0 29 
Belgium X X    
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain     X 
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 5.6.4 Has your country adopted laws or policies to ensure that where a re-
quest is denied or a complaint is rejected, the prisoner is informed promptly 
as to the reason(s) for such denial or rejection? SMR 36(4), BOP 33(4), EPR 
70.3 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 17 15 2 1 7 
Total Europe - % 71 63 8 4 29 
Belgium X X    
Denmark X X    
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France     X 
Greece     X 
Italy X X    
Malta X X    
Portugal      
Romania     X 
Slovenia X X    
Spain X   X  
 
 
ANNEX 1 
 
 
220 
 
 5.6.5 Has your country adopted laws or policies to ensure that prisoners are 
not disadvantaged for exercising their rights to make requests or complaints? 
BOP 33(4), EPR 70.4 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 11 10 3 0 13 
Total Europe - % 46 42 13 0 54 
Belgium X  X   
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X    
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus     X 
France X X    
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain X X    
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 5.6.6 Has your country adopted laws or policies requiring that complaints 
made by members of staff against other members of staff be properly re-
corded and investigated in accordance with the law? EPR 88 & 87.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 13 11 3 0 11 
Total Europe - % 54 46 13 0 46 
Belgium X X    
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X  X   
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 6.1.1 Has your country adopted laws or policies to ensure that all prison staff 
receive appropriate training at regular intervals throughout their career? 
SMR 47(3), EPR 8, 76 & 81.2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 19 14 7 0 5 
Total Europe - % 79 58 29 0 21 
Belgium X  X   
Denmark X  X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic X X    
Estonia X X X   
Germany X X    
Hungary X  X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X    
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X X X   
Spain X  X   
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 6.1.2 Has your country adopted laws or policies to ensure that members of 
staff who work with particular groups of prisoners, such as foreign nationals, 
women, juveniles or mentally ill prisoners, receive training particular to their 
individual work? R(82)17: 10, R(2004)10: 12(1), EPR 81.3, ERJO 129 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 9 5 5 0 15 
Total Europe - % 38 21 21 0 62 
Belgium     X 
Denmark     X 
Finland X  X   
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria X X    
Czech Republic     X 
Estonia X X X   
Germany X X    
Hungary X  X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia     X 
Bulgaria X X    
Cyprus     X 
France     X 
Greece     X 
Italy     X 
Malta X X    
Portugal      
Romania     X 
Slovenia     X 
Spain X  X   
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 7.1.1 Has your country adopted laws or policies requiring that prisons be 
inspected regularly by a governmental agency in order to assess whether 
they are administered in accordance with the requirements of national and 
international law? SMR 55, EPR 92, R(2004)10 36.1, ERJO 125, PPPMI 22 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 20 19 4 0 4 
Total Europe - % 83 79 17 0 17 
Belgium X X X   
Denmark     X 
Finland X  X   
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X    
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X    
Italy     X 
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 7.2.1 Has your country adopted laws or policies requiring that the conditions 
of detention and the treatment of prisoners shall be also monitored by an in-
dependent body or bodies, comprised of qualified experienced personnel, 
and whose findings shall be made public? OPCAT 3, 17, 18, 19, BOP 29.1, 
EPR 93.1, R(2004)10 36.2, ERJO 126.1  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 14 14 1 0 10 
Total Europe - % 58 58 4 0 42 
Belgium X X X   
Denmark X X    
Finland X X    
Ireland X X    
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria     X 
Czech Republic X X    
Estonia X X    
Germany     X 
Hungary     X 
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France X X    
Greece     X 
Italy X X    
Malta     X 
Portugal      
Romania     X 
Slovenia X X    
Spain X X    
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 7.2.2 Has your country adopted laws or policies granting such an independ-
ent body open access to places of detention, to prisoners and others whom it 
wishes to interview? OPCAT 19, 20, CPT 8,9 BOP 29.2, ERJO 126.1  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 15 14 3 1 9 
Total Europe - % 62 58 13 4 38 
Belgium X X X   
Denmark X  X   
Finland X X    
Ireland X X    
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom X X    
Austria     X 
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X    
Greece     X 
Italy     X 
Malta     X 
Portugal      
Romania     X 
Slovenia X X    
Spain     X 
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 7.2.3 Has your country adopted laws or policies encouraging such independ-
ent bodies to co-operate with those international agencies that are legally en-
titled to visit prisons? CPT 2,7 EPR 93.2, ERJO 126. 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 7 6 1 0 17 
Total Europe - % 29 25 4 0 71 
Belgium     X 
Denmark X  X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria     X 
Czech Republic X X    
Estonia X X    
Germany     X 
Hungary     X 
Latvia     X 
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria     X 
Cyprus X X    
France     X 
Greece     X 
Italy     X 
Malta     X 
Portugal      
Romania     X 
Slovenia     X 
Spain     X 
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 8.1.1 Has your country adopted laws or policies requiring that a prisoner’s 
release and re-integration back into society should constitute a central part of 
the sentence management plan? ICCPR 10(3), SMR 80, EPR 6, 103.2 & 103.4 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 20 20 6 2 4 
Total Europe - % 83 83 25 8 17 
Belgium X X    
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X X   
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia     X 
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X X   
Greece X X    
Italy X X X X  
Malta X X    
Portugal      
Romania X X    
Slovenia X X X   
Spain X X    
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 8.1.2 Has your country adopted laws or policies requiring that a sentence 
management plan be prepared for each prisoner serving a sentence of 12 
months or over as soon as practicable after their admission? It should pro-
vide for, inter alia, the welfare and health needs of the prisoner, training, 
employment or education needs he/she may have, and include a release plan 
for the prisoner. This plan shall be reviewed at regular intervals to take into 
account the changing circumstances of the prisoner. SMR 65, 66 & 69, 
R(2003)23: 3 & 9, EPR 6, 103 & 104.2  
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 14 13 5 0 10 
Total Europe - % 58 54 21 0 42 
Belgium X X    
Denmark X X X   
Finland X X    
Ireland     X 
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X  X   
Austria     X 
Czech Republic     X 
Estonia X X    
Germany X X X   
Hungary X X X   
Latvia X X    
Lithuania     X 
Poland     X 
Slovakia X X    
Bulgaria X X    
Cyprus     X 
France X X X   
Greece     X 
Italy     X 
Malta     X 
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 9.1.1 Has your country adopted laws or policies requiring that juveniles be 
detained separately from adult offenders? ICCPR 10(3), CRC 37(c), BR 26.3, 
RPJDL 29, EPR 11.1, ERJO 59.1 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 21 21 3 1 3 
Total Europe - % 87 87 13 4 13 
Belgium X X    
Denmark     X 
Finland X X    
Ireland     X 
Luxembourg      
Netherlands X X    
Sweden      
United Kingdom     X 
Austria X X    
Czech Republic X X    
Estonia X X    
Germany X X  X  
Hungary X X X   
Latvia X X    
Lithuania X X    
Poland X X    
Slovakia X X    
Bulgaria X X    
Cyprus X X    
France X X X   
Greece X X X   
Italy X X    
Malta X X    
Portugal      
Romania X X    
Slovenia X X    
Spain X X    
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 9.1.2 Has your country adopted laws or policies to ensure that, subject to 
reasonable conditions and restrictions, a sentenced prisoner under the age of 
18 shall be entitled to receive a minimum of two weekly visits? CRC 37(c), 
SMR 37, BOP 19, RPJDL 60, ERJO 83, 84, 85.1 & 85.2 
 
  
Yes – 
total 
Yes – 
Law 
Yes- 
Policy 
Yes – Juris-
prudence 
No 
Total Europe - no. 9 6 3 0 15 
Total Europe - % 37 25 13 0 63 
Belgium X  X   
Denmark X  X   
Finland X X    
Ireland X  X   
Luxembourg      
Netherlands     X 
Sweden      
United Kingdom X X    
Austria     X 
Czech Republic     X 
Estonia X X    
Germany     X 
Hungary     X 
Latvia     X 
Lithuania     X 
Poland X X    
Slovakia     X 
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy     X 
Malta     X 
Portugal      
Romania     X 
Slovenia X X    
Spain X X    
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7.2.3 SPOC comments 
7.2.3.1 Tables 
Each single point of contact was asked to identify the five most important 
problems concerning material detention in their respective Member State. The 
results of this exercise are set out in tabular format below 
 
Italy 1. Prison 
over-
crowding 
2. Inade-
quacy of the 
structures 
for educa-
tional, work 
and welfare 
programmes 
3. Staff 
shortage for 
educational, 
work and 
welfare 
programmes 
4. Limited 
possibilities 
for the pris-
oners to 
access to 
educational, 
work and 
welfare 
programmes 
5. Lacks in 
the health-
care to pris-
oners 
UK (Eng-
land & 
Wales) 
1. Prison 
over-
crowding 
2. Large 
number of 
indetermi-
nately sen-
tenced pris-
oners 
3. High 
number of 
mentally ill 
prisoners 
4. Large 
number 
abusing 
drugs and 
alcohol 
5. Using 
imprison-
ment for 
those under 
18 
Belgium 1. Limited 
implementa-
tion of basic 
penitentiary 
law 
2. Prison 
over-
crowding 
3. Prisoners 
detained 
under men-
tal health 
statutes 
4. Old and 
deficient 
infra-
structure 
5. Industrial 
relations 
Bulgaria 1. Prison 
over-
crowding 
2. Poor ma-
terial condi-
tions and 
hygiene 
3. Lack of 
activities for 
the prisoners 
4. Lack of 
access to 
daylight in 
some pre-
trial deten-
tion facilities 
5. Lack of 
outdoor 
exercise in 
some pre-
trial deten-
tion facilities 
Cyprus 1. Prison 
over-
crowding 
2. Drug 
addicts and 
health care 
services 
3. Categori-
sation of 
prisoners 
4. Lack of 
trained staff 
5. Foreign 
nationals 
Malta 1. Prison 
over-
crowding 
2. Lack of 
classifi-
cation 
3. Lack of 
professional 
4. Lack of 
on-going 
assessment 
5. Lack of 
appropriate 
work 
Ireland 1. Prison 
over-
crowding 
2. Mental 
Health ser-
vices 
3. Slopping 
Out 
4. Inade-
quate re-
gime/lack of 
5. No inde-
pen-dent 
complaints 
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meaningful 
activity 
mechanism 
Slovenia 1. Prison 
over-
crowding 
2. Unsatis-
factory psy-
cho-social 
help for 
prisoners 
3. Stricter 
punishment 
in general, 
higher sen-
tences and a 
punitive 
public opin-
ion 
4. Absence 
of alterna-
tive sanc-
tioning or its 
enforcement 
5. Ignorance 
of govern-
ment politics 
towards the 
findings in 
penology 
Latvia 1. Improper 
infrastruc-
ture (build-
ings, facili-
ties e.c) 
2. Insuffi-
cient activi-
ties for in-
mates re-
socialisation 
3. Lack of 
employment 
system for 
inmates 
4. Weak 
educational 
system for 
inmates 
5. Staff train-
ing, educa-
tion 
Estonia 1. Too high 
number of 
prisoners 
despite ten-
dency to-
wards de-
creasing use 
of impris-
onment 
2. 3 prisons 
in old facili-
ties 
3. Need for 
more flexible 
education 
system 
4. Lack of 
drug ther-
apy institu-
tions outside 
5. Coopera-
tion with 
local gov-
ernments 
prior to 
release 
Nether-
lands 
1. Labour 2. Lack of 
evening 
programmes 
3. Isolation 
policy 
4. Re-
integra-
tion/rehabili-
tation 
5. Regime 
for irregular 
migrants 
Germany 1. Supervi-
sion and 
mentoring 
after release 
2. Social 
therapy 
3. Medical 
treatment 
4. Cell occu-
pancy 
5. Work and 
training 
Spain 1. Prison 
over-
crowding 
2. Foreign 
prisoners' 
conditions 
3. Health 
care 
4. Access to 
prison la-
bour 
5. Women in 
prison 
France 1. Prison 
over-
crowding 
2. Old and 
unsafe 
buildings 
3. Access to 
mental 
health care 
4. Suicide 
prevention 
5. Lack of 
work 
Austria 1. Prison 
over-
crowding 
2. Absence 
of possibili-
ties of occu-
pation 
3. Missing 
staff 
4. No special 
prison for 
juveniles in 
pre-trial 
custody 
5. Insuffi-
cient possi-
bilities of 
therapy 
(psychother-
apy, addic-
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tion prob-
lems etc.) 
Romania 1. Vulner-
able prison-
ers 
2. Mental 
health 
3. Prison 
architecture 
4. Food 5. Effective 
rehabilita-
tion pro-
grams 
Finland 1. Cells 
without 
toilet facili-
ties 
2. Some old 
prison facili-
ties 
3. Resources 
of health 
care services 
are not al-
ways in 
accordance 
with the 
needs of the 
prisoners 
4. /  5. / 
Denmark 1. Old pris-
ons, which 
are not built 
for modern 
prison phi-
losophy (a 
problem, 
which initi-
ates some of 
the problems 
mentioned 
below) 
2. Lack of 
possibilities 
to separate 
vulnerable 
small groups 
of inmates, 
as juveniles, 
women, 
sexual-
offenders 
etc. 
3. An in-
creasing 
number of 
mentally ill 
inmates, 
who end up 
in prison, 
where nei-
ther the 
physical 
surround-
ings, nor the 
staff are 
suitable for 
the treat-
ment 
4. The bal-
ance be-
tween main-
taining hu-
mane prison 
regimes and 
at the same 
time avoid-
ing drugs in 
the prisons 
5. The quick 
acceleration 
of modern 
technology - 
mobile 
phones, 
computers 
etc. - makes 
up a great 
and increas-
ing chal-
lenge to 
avoid new 
crimes in-
side the 
prison, 
smuggling 
into the 
prisons, 
escapes etc. 
Slovakia 1. Prison 
over-
crowding 
2. Lack of 
funding for 
maintenance 
3. Unre-
solved legis-
lative (gaps) 
in the field 
of drugs and 
other haz-
ardous ma-
terials that 
could un-
4. Insuffi-
cient build-
ings re-
sources 
5. Insuffi-
cient trans-
port vehicles 
resources 
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dermine the 
security of 
detention 
institutions 
Greece 1. Prison 
over-
crowding 
2. Access to 
health care 
3. Lack of 
medical 
personnel 
4. Lack of 
work oppor-
tunities in 
prison 
5. Lack of 
educational 
programmes 
Czech 
Republic 
1. Prison 
over-
crowding 
2. Inade-
quate health 
care 
3. Poor sani-
tary condi-
tions 
4. Group 
strip 
searches 
5. Unem-
ployment 
Hungary 1. Prison 
over-
crowding 
2. Old build-
ings 
3. Short staff 
training 
4. Budgetary 
restrictions 
5. Disloca-
tion of facili-
ties 
Lithuania 1. Old build-
ings of peni-
tentiaries do 
not allow 
guarantee-
ing suitable 
living condi-
tions 
2. Dormi-
tory-type 
premises in 
penitentia-
ries do not 
allow guar-
anteeing 
privacy and 
safety 
3. Too large 
number of 
the sen-
tenced per-
sons means 
constant 
threat of 
over-
crowding 
4. Peniten-
tiaries are 
too large 
(some even 
over 1000 
inmates) 
therefore 
individual 
work with 
prisoners is 
hardly pos-
sible 
5. Lack of 
labour - only 
one fifth of 
prisoners are 
engaged in 
labour 
 
7.2.3.2 Analysis 
The tables above illustrate that the problem of prison overcrowding is by far 
the most commonly cited problem concerning material detention conditions. 
Other frequently cited problems are the deteriorating infrastructure of custodial 
institutions with a lack of hygiene and privacy as its main consequence, the lack 
of access to an adequate mental and general health care, the lack of trained staff 
and the inadequacy of work, educational and welfare programmes. 
If we look at the questions relating to the ‘Conditions of imprisonment’, two 
of the commitments which have only been adopted by only 25% to 49% of the 
Member States sampled (3.3.2 - Cell share assessment and 3.3.3 - Cell size) are 
explicitly associated to the problem of overcrowding.  
On the other hand, among the commitments which have been adopted by 
more than 90% of the Member States sampled, are four factors relating to work, 
educational and recreational programmes: 3.9.3 - Prison work (remuneration), 
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3.10.2 - Exercise, 3.11.1 - Individually tailored education, 3.11.3 - Vocational 
training.  
Similarly, the commitments set out in the questions relating to ‘Health care’ 
which have been adopted by 75% to 89% of the Member States sampled, indicate 
among others: 4.3.1 – Mental health care, 4.3.2 Transfer to psychiatry, 4.5.1 – 
Medical personnel and 4.6.1 – Addiction. All these commitments are cited as 
problems concerning material detention conditions by the SPOCs 
 
7.3 Sentence execution modalities 
7.3.1 Tables 
Which of the following modalities of prison sentence execution are provided 
for in the law of your country? 
 
  
Weekend 
detention 
Evening 
detention 
Daytime 
detention 
Home 
detention - 
without 
electronic 
monitoring 
Home deten-
tion - with 
electronic 
monitoring 
EUROPE 9 = 38% 10= 42% 3 = 13% 6 = 25% 14 = 58% 
Belgium X X   X 
Denmark     X 
Finland     X 
Ireland     X 
Luxembourg      
Netherlands X X X  X 
Sweden      
United Kingdom     X 
Austria  X   X 
Czech Republic     X 
Estonia X    X 
Germany  X    
Hungary     X 
Latvia   X   
Lithuania X   X  
Poland     X 
Slovakia    X  
Bulgaria X     
Cyprus X     
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Weekend 
detention 
Evening 
detention 
Daytime 
detention 
Home 
detention - 
without 
electronic 
monitoring 
Home deten-
tion - with 
electronic 
monitoring 
France  X   X 
Greece X X  X  
Italy  X  X X 
Malta   X   
Portugal      
Romania  X    
Slovenia X X  X  
Spain X X  X X 
 
What is the maximum period for which home detention with electronic 
monitoring can be imposed? 
 
  
Under 12 
months 
12-24 
months 
25 
months - 
36 
months 
37 months 
- 
50 months 
More than 
50 months 
EUROPE 7 = 29% 4 = 17% 0=0% 1 = 4% 2 = 8 % 
Belgium     X 
Denmark X     
Finland X     
Ireland X     
Luxembourg      
Netherlands X     
Sweden      
United Kingdom X     
Austria  X    
Czech Republic  X    
Estonia  X    
Germany      
Hungary     X 
Latvia      
Lithuania      
Poland X     
Slovakia      
Bulgaria      
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Under 12 
months 
12-24 
months 
25 
months - 
36 
months 
37 months 
- 
50 months 
More than 
50 months 
Cyprus      
France  X    
Greece      
Italy    X  
Malta      
Portugal      
Romania      
Slovenia      
Spain X     
 
In which of the following locations can custodial sentences or measures in-
volving deprivation of liberty be imposed? 
 
  
Penitentiary 
institution 
Psychiatric 
institution 
Detoxification 
institution 
Educational 
institution 
Home 
EUROPE 24 = 100% 20 = 83% 10 = 42% 7 = 29% 
12 = 
50% 
Belgium X X   X 
Denmark X X X X X 
Finland X X    
Ireland X X    
Luxembourg      
Netherlands X X X X X 
Sweden      
United Kingdom X X    
Austria X X   X 
Czech Republic X    X 
Estonia X X    
Germany X X X   
Hungary X X    
Latvia X X  X  
Lithuania X    X 
Poland X X X X X 
Slovakia X    X 
Bulgaria X  X   
Cyprus X X    
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Penitentiary 
institution 
Psychiatric 
institution 
Detoxification 
institution 
Educational 
institution 
Home 
France X X   X 
Greece X X X X X 
Italy X X X  X 
Malta X X X   
Portugal      
Romania X X  X  
Slovenia X X X X  
Spain X X X  X 
 
7.3.2 Analysis  
The survey illustrates that there are significant variations between the Mem-
ber States sampled with regard to provisions relating to sentence execution mo-
dalities. 
In 9 Member States (38%) the provision exists for prisoners to serve a custo-
dial sentence during the weekend. 10 Member States (42%) make provision for 
evening detention, whereas only 3 Member States (13%) have provisions for 
daytime detention. In contrast, 7 Member States make no such provisions avail-
able. 
In 14 Member States (58%) the provision for home detention with electronic 
monitoring exists, whereas 6 Member States make provision for home detention 
without electronic monitoring. In 6 of the Member States sampled, no provision 
for home detention exists either with or without electronic monitoring. 
In 7 of the Member States sampled (29%), the maximum duration for which 
electronic monitoring can be imposed as sentence execution modality, is under 
12 months. In 4 States (17%), the maximum duration is between 12-24 months, in 
one State (4%), the maximum duration is between 37-50 months and 2 States 
(8%) permit the use of electronic monitoring for more than 50 months. 
With regard to the locations in which custodial sentences can be served, all 
Member States make provision of penitentiary institutions, 20 Member States 
(83%) make use of psychiatric institutions, 10 Member States make provision of 
detoxification institutions, 7 States (29%) make provision of educational institu-
tions and in 12 States (50%) home detention exists 
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7.4 Early/conditional release , earned remission and 
suspension of sentence 
7.4.1 Tables 
Has your country adopted laws and regulations under which prisoners are 
entitled to early release from prison ? 
 
  Yes No 
EUROPE 
24 = 
100% 
0 = 
0% 
Belgium X  
Denmark X  
Finland X  
Ireland X  
Luxembourg   
Netherlands X  
Sweden   
United Kingdom X  
Austria X  
Czech Republic X  
Estonia X  
Germany X  
Hungary X  
Latvia X  
Lithuania X  
Poland X  
Slovakia X  
Bulgaria X  
Cyprus X  
France X  
Greece X  
Italy X  
Malta X  
Portugal   
Romania X  
Slovenia X  
Spain X  
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At what point in a prisoner’s sentence do they become eligible for early re-
lease? 
 
  
One third of 
sentence or 
less 
One third to 
one half of a 
sentence 
One half to 
three quar-
ters of a 
sentence 
More than 
three quar-
ters of a 
sentence 
Other 
EUROPE 2 = 8% 1 = 4% 7 = 29% 0 = 0% 14 = 58% 
Belgium   X   
Denmark   X   
Finland     X 
Ireland X     
Luxembourg      
Netherlands   X   
Sweden      
United 
Kingdom 
    X 
Austria  X    
Czech Re-
public 
    X 
Estonia     X 
Germany     X 
Hungary X     
Latvia     X 
Lithuania     X 
Poland   X   
Slovakia   X   
Bulgaria     X 
Cyprus     X 
France     X 
Greece     X 
Italy   X   
Malta     X 
Portugal      
Romania     X 
Slovenia   X   
Spain     X 
 
Does your country have different regulations for the early release of prison-
ers based on:  
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A prisoner’s na-
tionality (non-EU 
citizen) 
A prisoner’s na-
tionality (EU citi-
zen) 
The length of sen-
tence imposed 
EUROPE 
Yes - 3 = 12%   
No - 21 = 88% 
Yes - 3 = 12%  
No - 21 = 88% 
Yes - 24 = 100%  
No - 0 = 0% 
Belgium Y Y Y 
Denmark N N Y 
Finland N N Y 
Ireland N N Y 
Luxembourg    
Netherlands N N Y 
Sweden    
United 
Kingdom 
N N Y 
Austria Y Y Y 
Czech Re-
public 
N N Y 
Estonia N N Y 
Germany N N Y 
Hungary N N Y 
Latvia N N Y 
Lithuania N N Y 
Poland N N Y 
Slovakia N N Y 
Bulgaria N N Y 
Cyprus N N Y 
France N N Y 
Greece N N Y 
Italy N N Y 
Malta N N Y 
Portugal    
Romania N N Y 
Slovenia N N Y 
Spain Y Y Y 
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Are provisions governing the early release of prisoners automatic or discre-
tionary?  
 
  
Automatic (prisoners are 
automatically released at a 
certain point in their sen-
tence) 
Discretionary (prisoners are 
only released following as-
sessment) 
EUROPE Yes - 7 = 29%  No - 17 = 71% Yes - 20 = 83%  No - 4 = 17% 
Belgium Y Y 
Denmark N Y 
Finland Y N 
Ireland Y Y 
Luxembourg   
Netherlands N Y 
Sweden   
United 
Kingdom 
Y Y 
Austria N Y 
Czech Re-
public 
N Y 
Estonia N Y 
Germany N Y 
Hungary N Y 
Latvia N Y 
Lithuania N Y 
Poland N Y 
Slovakia N Y 
Bulgaria N Y 
Cyprus N Y 
France N Y 
Greece Y N 
Italy N Y 
Malta Y N 
Portugal   
Romania N Y 
Slovenia N Y 
Spain Y N 
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What factors are taken into consideration when deciding whether a prisoner 
will be granted early release? 
  
The circum-
stances 
surroun-
ding the 
crime 
Prior crimi-
nal record 
The of-
fender’s 
progress 
during im-
prisonment 
Assessment 
as to 
whether the 
prisoner is 
likely to 
reoffend 
Recom-
mendation 
from the 
sentencing 
judge 
EUROPE 
Yes – 24 = 
50% 
No - 24 = 
50% 
Yes – 15 = 
63% 
No – 9 = 
37% 
Yes – 22 = 
92%  
No -2 = 8% 
Yes – 19 = 
79%  
No – 5 = 
21% 
Yes – 4 = 
17%   
No – 20 = 
83% 
Belgium Y Y Y Y N 
Denmark Y Y Y Y N 
Finland Y Y Y Y N 
Ireland N N Y N N 
Luxembourg      
Netherlands N N Y Y N 
Sweden      
United King-
dom 
Y Y Y Y Y 
Scotland      
Northern 
Ireland 
     
Austria Y Y Y Y N 
Czech Repub-
lic 
N N Y Y N 
Estonia Y Y Y Y N 
Germany Y Y Y Y N 
Hungary Y Y Y Y Y 
Latvia N N Y Y N 
Lithuania N Y Y Y N 
Poland Y Y Y Y Y 
Slovakia Y Y Y Y N 
Bulgaria Y Y Y N N 
Cyprus N N Y N N 
France N Y Y Y N 
Greece N N N Y N 
Italy N Y Y Y Y 
Malta N N N N N 
Portugal      
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What forms of monitoring and conditions can be applied to prisoners’ early 
release? 
 
1. Compulsory supervision – time limited duration - (an obligation to cooperate 
with, or report to, a probation officer, representative of a social service or 
other body having responsibility for sentenced persons) 
2. Compulsory supervision – unlimited duration (an obligation to cooperate 
with, or report to, a probation officer, representative of a social service or 
other body having responsibility for sentenced persons) 
3. Compulsory therapeutic interventions (e.g. drug/alcohol counselling, anger 
management courses etc.) 
4. Compulsory residence or workplace notification (an obligation to inform or 
seek permission of any change in residence or place of work)  
5. Compulsory access and contact restrictions (e.g. an obligation not to enter or 
go near certain localities, places or defined areas or, to avoid contact with cer-
tain persons or, to avoid contact with specific objects which could be used in 
the commission of a future offence) 
6. Electronic monitoring 
7. Weekend/evening /daytime detention 
8. Requirement containing limitations on leaving the country 
9. Requirement to leave the country 
10. Requirement to pay compensation 
11. Requirement to undertake community service 
12. Other – please specify 
 
Romania N N Y N N 
Slovenia Y Y Y Y N 
Spain N N Y Y N 
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1 2 3 4 5 6 7 8 9 10 11 
Ot
her 
EUROPE 
Y - 
83 
N - 
17 
Y – 
8 
N - 
92 
Y - 
58 
N - 
42 
Y - 
62 
N - 
38 
Y -
33 
N - 
77 
Y - 
25 
N - 
75 
Y - 
13 
N - 
87 
Y - 
42 
N - 
58 
Y - 
21 
N - 
79 
Y - 
29 
N - 
71 
Y - 
21 
N - 
79 9 
Belgium Y Y Y Y Y N N Y Y N N X 
Denmark Y N Y Y Y N N Y N N Y   
Finland Y N N N N N N N N N N   
Ireland N N N N N N N N N N N X 
Luxembourg                         
Netherlands Y N Y Y Y Y N N Y Y N   
Sweden                         
United 
Kingdom 
Y Y N Y N Y N Y N N N 
  
Austria Y N N Y Y N N Y N Y N X 
Czech Re-
public Y N Y N N Y Y N N Y Y X 
Estonia Y N Y Y Y Y Y N Y Y Y   
Germany Y N Y Y Y N N N N N N   
Hungary Y N Y Y Y N N N N N Y   
Latvia Y N Y Y Y N N Y N Y N   
Lithuania Y N N N Y N N Y N N N X 
Poland Y N Y N Y Y N N N Y Y X 
Slovakia Y N N Y Y N N N N N N   
Bulgaria Y N N Y N N N Y N N N   
Cyprus N N N N N N N N N N N X 
France Y N Y Y Y Y Y Y Y Y N   
Greece Y N Y Y Y N N Y N N N   
Italy Y N Y Y Y N N Y N N N   
Malta N N N N N N N N N N N X 
Portugal                         
Romania N N N N N N N N N N N   
Slovenia Y N Y Y Y N N N N N N   
Spain Y N Y N Y N N N Y N N X 
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Can a prisoner earn remission on their sentence as a result of work carried 
out in prison? 
 
 Yes No 
EUROPE 9= 38% 15 – 62% 
Belgium  X 
Denmark  X 
Finland  X 
Ireland  X 
Luxembourg   
Netherlands  X 
Sweden   
United Kingdom  X 
Austria  X 
Czech Republic  X 
Estonia  X 
Germany X  
Hungary  X 
Latvia  X 
Lithuania X  
Poland  X 
Slovakia  X 
Bulgaria X  
Cyprus X  
France X  
Greece X  
Italy  X 
Malta X  
Portugal   
Romania X  
Slovenia X  
Spain  X 
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Does the national law of your country make provision for the further execu-
tion of a prison sentence to be suspended during the course of the sentence? 
 
  Yes No 
EUROPE 10=42% 14= 58% 
Belgium  X 
Denmark X  
Finland  X 
Ireland  X 
Luxembourg   
Netherlands  X 
Sweden   
United Kingdom  X 
Austria X  
Czech Republic X  
Estonia  X 
Germany  X 
Hungary  X 
Latvia X  
Lithuania X  
Poland X  
Slovakia X  
Bulgaria X  
Cyprus X  
France X  
Greece  X 
Italy  X 
Malta  X 
Portugal   
Romania  X 
Slovenia  X 
Spain  X 
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What factors are taken into consideration when deciding whether a prisoner 
will have the further execution of their prison sentence suspended? 
 
1. The circumstances surrounding the crime 
2. Prior criminal record 
3. The offender’s progress during imprisonment 
4. Assessment as to whether the prisoner is likely to reoffend 
5. Recommendation from the sentencing judge 
6. Suitability of home circumstances 
7. Information from victim(s) 
8. Willingness of the prisoner to leave the country upon release 
9. The prisoner will be deported upon release 
10. Other – please specify 
 
  1 2 3 4 5 6 7 8 9 Other 
EUROPE  
Y - 8 
N - 
92 
Y - 13 
N - 
78 
Y - 17 
N - 
83 
Y - 21 
N - 
79 
Y- 0 
N - 
100 
Y - 4 
N - 
96 
Y - 0 
N - 
100 
Y - 0 
N - 
100 
Y - 0 
N - 
100 
21 
Belgium N N N N N N N N N  
Denmark N N N Y N Y N N N  
Finland N N N N N N N N N  
Ireland N N N N N N N N N  
Luxembourg           
Netherlands N N N N N N N N N  
Sweden           
United 
Kingdom 
N N N N N N N N N  
Austria N N N N N N N N N X 
Czech Re-
public 
N N Y Y N N N N N X 
Estonia N N N N N N N N N  
Germany N N N N N N N N N  
Hungary N N N N N N N N N  
Latvia N N N N N N N N N X 
Lithuania N Y Y Y N N N N N  
Poland Y Y N Y N N N N N  
Slovakia N N N N N N N N N X 
Bulgaria Y Y Y N N N N N   
Cyprus N N Y N N N N N N  
France N N N Y N N N N N X 
Greece N N N N N N N N N  
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  1 2 3 4 5 6 7 8 9 Other 
Italy N N N N N N N N N  
Malta N N N N N N N N N  
Portugal           
Romania N N N N N N N N N  
Slovenia N N N N N N N N N  
Spain N N N N N N N N N  
 
What forms of monitoring and conditions can be applied to prisoners whose 
further execution of a prison sentence has been suspended? 
 
1. Unconditional supervision 
2. Compulsory supervision – time limited duration - (an obligation to cooperate 
with, or report to, a probation officer, representative of a social service or 
other body having responsibility for sentenced persons) 
3. Compulsory supervision – unlimited duration (an obligation to cooperate 
with, or report to, a probation officer, representative of a social service or 
other body having responsibility for sentenced persons) 
4. Compulsory therapeutic interventions (e.g. drug/alcohol counselling, anger 
management courses etc.) 
5. Compulsory residence or workplace notification (an obligation to inform or 
seek permission of any change in residence or place of work)  
6. Compulsory access and contact restrictions (e.g. an obligation not to enter or 
go near certain localities, places or defined areas or, to avoid contact with cer-
tain persons or, to avoid contact with specific objects which could be used in 
the commission of a future offence) 
7. Electronic monitoring  
8. Weekend/evening /daytime detention 
9. Requirement containing limitations on leaving the country 
10. Requirement to leave the country 
11. Requirement to pay compensation 
12. Requirement to undertake community service 
13. Other – please specify 
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  1 2 3 4 5 6 7 8 9 10 11 12 
Ot
her 
EUROPE 
Y - 
4 
N - 
96 
Y - 
38 
N - 
62 
Y - 
4 
N - 
96 
Y - 
29 
N - 
71 
Y - 
17 
N - 
83 
Y - 
17 
N - 
83 
Y - 
4 
N - 
96 
Y - 
4 
N - 
96 
Y - 
21 
N - 
79 
Y - 
0 
N - 
100 
Y - 
17 
N - 
83 
Y - 
4 
N - 
96 
2 
Belgium N N N N N N N N N N N N  
Denmark N Y Y Y Y Y N N Y N N N  
Finland N N N N N N N N N N N N  
Ireland N N N N N N N N N N N N  
Luxembourg              
Netherlands N N N N N N N N N N N N  
Sweden              
United 
Kingdom 
N N N N N N N N N N N N  
Austria Y N N N N N N N N N N N  
Czech Re-
public 
N Y N Y N N Y Y N N Y Y X 
Estonia N N N N N N N N N N N N  
Germany N N N N N N N N N N N N  
Hungary N N N N N N N N N N N N  
Latvia N Y N Y N N N N Y N N N  
Lithuania N Y N Y Y Y N N Y N Y N  
Poland N Y N Y N Y N N N N Y N X 
Slovakia N Y N Y N N N N N N N N  
Bulgaria N Y N N Y N N N Y N N N  
Cyprus N Y N N N N N N N N N N  
France N Y N Y Y Y N N Y N Y N  
Greece N N N N N N N N N N N N  
Italy N N N N N N N N N N N N  
Malta N N N N N N N N N N N N  
Portugal              
Romania N N N N N N N N N N N N  
Slovenia N N N N N N N N N N N N  
Spain N N N N N N N N N N N N  
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7.4.2 Analysis  
7.4.2.1 Early/conditional release 
All the sampled Member States have adopted measures whereby prisoners 
can be released early from prison. In 2 countries (8%), prisoners can be granted 
early release after one third of their sentence or less, in one country (4%), early 
release can be granted after one third to one half of a sentence served, whilst in 7 
countries (29%) prisoners have to serve one half to three quarters of a sentence to 
become eligible for early release.  
In all countries differential provisions apply depending on the length of sen-
tence imposed. 3 Member States (12%) make differential provisions based on the 
nationality of the prisoner.  
7 Member States (29%) have provisions for the automatic early release of 
prisoners, whereas 20 States (83%) make use of discretionary provisions for early 
release. In 3 Member States, both automatic and discretionary provisions apply. 
A wide range of factors are taken into consideration when deciding whether 
a prisoner will be granted early release: the circumstances surrounding the crime 
(12 states - 50%), Prior criminal record (15 states - 63%), the offender’s progress 
during imprisonment (22 states - 92%), the assessment as to whether the prisoner 
is likely to reoffend (19 states - 79%) and the recommendation from the sentenc-
ing judge (4 states - 17%). 
A wide variety of forms of monitoring and conditions applied to early release 
can also be found with the most commonly used measures being compulsory 
time limited supervision (20 states - 83%), compulsory residence or workplace 
notification (15 states - 62%) and compulsory therapeutic interventions (14 states 
- 58%). 
 
7.4.2.2 Earned remission 
Prisoners can earn remission on their sentence as a result of work carried out 
in prison in 9 of the sampled Member States. 
 
7.4.2.3 Suspension of further execution of a prison sentence 
10 of the sampled Member States (42%) make provision for the further execu-
tion of a prison sentence to be suspended during the course of the sentence. 
A wide range of factors are taken into consideration when deciding whether 
a prisoner will have the further execution of their prison sentence suspended, 
with the most commonly cited factor being the assessment as to whether the 
prisoner is likely to reoffend (5 states - 21%). 
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Similarly, a range of forms of monitoring and conditions can be applied to 
prisoners whose further execution of a prison sentence has been suspended; the 
most common being compulsory and time limited supervision (9 states- 38%). 
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8 Annex 2 - Practitioners questionnaire: results and 
analysis 
8.1 Introduction 
Completed questionnaires have been received from 46 legal practitioners - 14 
judges, 20 advocates and 11 representatives from competent authorities. In total 
practitioners from 21 EU Member States participated in this survey: Belgium, 
Denmark, Finland, Ireland, The Netherlands, United Kingdom, Austria, Czech 
Republic, Estonia, Hungary, Latvia, Poland, Bulgaria, France, Greece, Italy, 
Malta, Portugal, Romania, Slovakia and Spain. 
In the sections which follow, the results from the completed questionnaire 
are presented in tabular format with accompanying analyses alongside synopses 
of the free text comments provided by practitioners where applicable. A synop-
sis of interviews carried out with representatives of a competent authority and a 
European judicial organisation are also provided. 
 
8.2 Social rehabilitation 
8.2.1 Tables 
What factors would you consider to be important in taking a decision on 
whether the transfer of a prisoner would enhance the possibility of the social 
rehabilitation of the sentenced person?  
 
Total answers 
Factors 
Number of respondents and 
% of total respondents 
Social/family ties in the executing state.  44 - 96% 
Economic ties in the executing state.  28 - 61% 
Linguistic ties in the executing state. 38 - 84% 
Material detention conditions in the prison of the 
executing state. 
28 - 61% 
Availability of education, training or work op-
portunities in the prison of the executing state. 
35 - 76% 
Supervision, support and aftercare provision in 
the executing state during conditional or early 
release. 
37 - 80% 
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Judges 
Factors 
Number of respondents and 
% of total respondents 
Social/family ties in the executing state.  13 - 87% 
Economic ties in the executing state.  8 - 53% 
Linguistic ties in the executing state. 13 - 87% 
Material detention conditions in the prison of the 
executing state. 
8 - 53% 
Availability of education, training or work op-
portunities in the prison of the executing state.  
11 - 73% 
Supervision, support and aftercare provision in 
the executing state during conditional or early 
release. 
13 - 87% 
 
 
Advocates 
Factors 
Number of respondents and 
% of total respondents 
Social/family ties in the executing state.  20 - 100% 
Economic ties in the executing state.  14 - 70% 
Linguistic ties in the executing state. 15 - 75% 
Material detention conditions in the prison of the 
executing state. 
16 - 80% 
Availability of education, training or work op-
portunities in the prison of the executing state.  
17 - 85% 
Supervision, support and aftercare provision in 
the executing state during conditional or early 
release. 
16 - 80% 
 
Competent authority representatives 
Factors 
Number of respondents and 
% of total respondents 
Social/family ties in the executing state. 11 - 100% 
Economic ties in the executing state. 6 - 54% 
Linguistic ties in the executing state. 10 - 91% 
Material detention conditions in the prison of the 
executing state. 
5 - 45% 
Availability of education, training or work op-
portunities in the prison of the executing state. 
7 - 64% 
Supervision, support and aftercare provision in 
the executing state during conditional or early 
8 - 73% 
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Competent authority representatives 
Factors 
Number of respondents and 
% of total respondents 
release. 
 
To what extent would you agree with the following statements? 
 
Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The information to make an assessment on social 
rehabilitation of prisoners under the Framework 
Decision is readily available. 
1 - 
2% 
19 - 
41
% 
11 - 
24
% 
13 - 
37
% 
2 - 
4% 
It is important to have information on a pris-
oner’s home circumstances in an Executing State 
before making any decision on prisoner transfer 
under the terms of the Framework Decision. 
2 - 
4% 
7 - 
15
% 
5 - 
11
% 
17 - 
37
% 
15 - 
32
% 
Information on a prisoner’s home circumstances 
in an Executing State is readily available. 
2 - 
4% 
17 - 
37
% 
16 - 
34
% 
10 - 
22
% 
1 - 
2% 
It is important to have information on material 
detention conditions in an Executing State before 
making any decision on prisoner transfer under 
the terms of the Framework Decision. 
2 - 
4% 
9 - 
20
% 
5 - 
11
% 
12 - 
26
% 
18 - 
39
% 
Information on material detention conditions in 
an Executing State is readily available. 
2 - 
4% 
18 - 
39
% 
13 - 
28
% 
9 - 
20
% 
4 - 
9% 
It is important to have access to information on 
the education, training and work opportunities 
in the prison system of an Executing State before 
making any decision on prisoner transfer under 
the terms of the Framework Decision. 
3 - 
7% 
6 - 
13
% 
5 - 
11
% 
19 - 
41
% 
13 - 
28
% 
Information on the education, training and work 
opportunities in the prison systems in an Execut-
ing State is readily available. 
4 - 
8% 
19 - 
41
% 
13 - 
28
% 
5 - 
11
% 
5 - 
11
% 
The Framework Decision requires Member 
States to assess the social rehabilitation prospects 
0 - 
0% 
7 - 
15
8 - 
17
17 - 
37
14 - 
30
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Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
of prisoners on a case by case basis. % % % % 
It would be helpful for the European Commis-
sion to clearly define Member States responsibili-
ties in relation to the assessment of social reha-
bilitation under the terms of the Framework 
Decision. 
4 - 
9% 
3 - 
7% 
3 - 
7% 
19 - 
41
% 
17 - 
37
% 
 
Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The information to make an assessment on social 
rehabilitation of prisoners under the Framework 
Decision is readily available. 
0 - 
0% 
4 - 
27
% 
4 - 
27
% 
5 - 
33
% 
2 - 
13
% 
It is important to have information on a pris-
oner’s home circumstances in an Executing State 
before making any decision on prisoner transfer 
under the terms of the Framework Decision. 
0 - 
0% 
3 - 
20
% 
3 - 
20
% 
4 - 
27
% 
5 - 
33
% 
Information on a prisoner’s home circumstances 
in an Executing State is readily available. 
0 - 
0% 
3 - 
20
% 
6 - 
40
% 
5 - 
33
% 
1 - 
7% 
It is important to have information on material 
detention conditions in an Executing State before 
making any decision on prisoner transfer under 
the terms of the Framework Decision. 
0 - 
0% 
3 - 
20
% 
3 - 
20
% 
4 - 
27
% 
5 - 
33
% 
Information on material detention conditions in 
an Executing State is readily available. 
1 - 
7% 
4 - 
27
% 
3 - 
20
% 
5 - 
33
% 
2 - 
13
% 
It is important to have access to information on 
the education, training and work opportunities 
in the prison system of an Executing State before 
0 - 
0% 
1 - 
7% 
3 - 
20
% 
5 - 
33
% 
6 - 
40
% 
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Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
making any decision on prisoner transfer under 
the terms of the Framework Decision. 
Information on the education, training and work 
opportunities in the prison systems in an Execut-
ing State is readily available. 
1 - 
7% 
5 - 
33
% 
4 - 
27
% 
2 - 
13
% 
3 - 
20
% 
The Framework Decision requires Member 
States to assess the social rehabilitation prospects 
of prisoners on a case by case basis. 
0 - 
0% 
2 - 
13
% 
1 - 
7% 
7 - 
47
% 
5 - 
34
% 
It would be helpful for the European Commis-
sion to clearly define Member States responsibili-
ties in relation to the assessment of social reha-
bilitation under the terms of the Framework 
Decision. 
0 – 
0% 
1 - 
7% 
2 - 
13
% 
6 - 
40
% 
6 - 
40
% 
 
Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The information to make an assessment on social 
rehabilitation of prisoners under the Framework 
Decision is readily available. 
1 - 
5% 
11- 
55
% 
5 - 
25 
% 
3 - 
15 
% 
0 - 
0% 
It is important to have information on a pris-
oner’s home circumstances in an Executing State 
before making any decision on prisoner transfer 
under the terms of the Framework Decision. 
2 - 
10 
% 
3 - 
15 
% 
1 - 
5% 
7- 
35
% 
7 - 
35
% 
Information on a prisoner’s home circumstances 
in an Executing State is readily available. 
2 - 
10
% 
10 - 
50
% 
6 - 
30
% 
2- 
10
% 
0 - 
0% 
It is important to have information on material 
detention conditions in an Executing State before 
making any decision on prisoner transfer under 
3 - 
15
% 
3 - 
15
% 
0 - 
0% 
7 - 
35
% 
7 - 
35
% 
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Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
the terms of the Framework Decision. 
Information on material detention conditions in 
an Executing State is readily available. 
1 - 
5% 
10 - 
50
% 
4 - 
20
% 
4 - 
20 
% 
1 - 
5% 
It is important to have access to information on 
the education, training and work opportunities 
in the prison system of an Executing State before 
making any decision on prisoner transfer under 
the terms of the Framework Decision. 
2 - 
10
% 
2 - 
10
% 
4 - 
20
% 
6 - 
30
% 
6 - 
30
% 
Information on the education, training and work 
opportunities in the prison systems in an Execut-
ing State is readily available. 
3 -
15 
% 
10 - 
50
% 
2 - 
10 
% 
3 - 
15
% 
1 - 
5% 
The Framework Decision requires Member 
States to assess the social rehabilitation prospects 
of prisoners on a case by case basis. 
0 - 
0% 
5- 
25
% 
5 - 
25
% 
6- 
30
% 
4- 
20
% 
It would be helpful for the European Commis-
sion to clearly define Member States responsibili-
ties in relation to the assessment of social reha-
bilitation under the terms of the Framework 
Decision. 
3 - 
15
% 
1 - 
5% 
0 - 
0% 
8- 
40
% 
8 - 
40
% 
 
Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The information to make an assessment on social 
rehabilitation of prisoners under the Framework 
Decision is readily available. 
0 - 
0% 
4 - 
36
% 
2 - 
18
% 
5 - 
45
% 
0 - 
0% 
It is important to have information on a pris-
oner’s home circumstances in an Executing State 
before making any decision on prisoner transfer 
0 - 
0% 
1 - 
9% 
1 - 
9% 
6 - 
55
% 
3 - 
27
% 
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Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
under the terms of the Framework Decision. 
Information on a prisoner’s home circumstances 
in an Executing State is readily available. 
0 - 
0% 
4 - 
36
% 
4 - 
36
% 
3 - 
27
% 
0 - 
0% 
It is important to have information on material 
detention conditions in an Executing State before 
making any decision on prisoner transfer under 
the terms of the Framework Decision. 
1 - 
9% 
2 - 
18
% 
2 - 
18
% 
3 - 
27
% 
3 - 
27
% 
Information on material detention conditions in 
an Executing State is readily available. 
0 - 
0% 
4 - 
36
% 
6 - 
55
% 
0 - 
0% 
1 - 
9% 
It is important to have access to information on 
the education, training and work opportunities 
in the prison system of an Executing State before 
making any decision on prisoner transfer under 
the terms of the Framework Decision. 
1 - 
9% 
3 - 
27
% 
1 - 
9% 
5 - 
45
% 
1 - 
9% 
Information on the education, training and work 
opportunities in the prison systems in an Execut-
ing State is readily available. 
0 - 
0% 
4 - 
36
% 
6 - 
55
% 
0 - 
0% 
1 - 
9% 
The Framework Decision requires Member 
States to assess the social rehabilitation prospects 
of prisoners on a case by case basis. 
0 - 
0% 
0 - 
0% 
2- 
18
% 
4 - 
36
% 
5 - 
45
% 
It would be helpful for the European Commis-
sion to clearly define Member States responsibili-
ties in relation to the assessment of social reha-
bilitation under the terms of the Framework 
Decision. 
1 - 
9% 
1 - 
9% 
1 - 
9% 
5 - 
45
% 
3 - 
27
% 
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Case study: Mr. E.T., a national of Member State A, was arrested, tried and 
convicted for assault in the city of X. in Member State B. The assault took place 
following a football match. Mr. E.T. moved to Member State B from Member 
State A six months ago and since then has had a number of temporary jobs in the 
city of X. He was sentenced to three years imprisonment for the assault and has 
currently served two months of his sentence in a prison in Member State B. Mr. 
E.T. has limited knowledge of the language in Member State B. Mr. E.T. has 
indicated that he does not wish to return to Member State A despite the presence 
of his family and many close friends there. He cites the poor state of the econ-
omy and his increased chances of finding work as the main reasons for wishing 
to remain in Member State B following the completion of his sentence. Without 
making any further enquiries, the authorities of Member State B, as the issuing 
state, have now taken the decision to authorize Mr. E.T.’s transfer.  
 
To what extent do you agree with the following statements in relation to this 
case?  
 
Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. E.T in this case can be author-
ised under the terms of the Framework Decision. 
3 - 
7% 
5 - 
11
% 
8 - 
17
% 
19 - 
41
% 
11 - 
24
% 
The opinion of Mr. E.T.’s is an important factor 
in any decision concerning his transfer under the 
terms of the Framework Decision. 
0 - 
0% 
18 - 
39
% 
6 - 
13
% 
17 - 
37
% 
5 - 
11
% 
The transfer of Mr. E.T. should not be authorised 
under the terms of the Framework Decision 
against his wishes in this case. 
7 - 
15
% 
16 - 
35
% 
8 - 
17
% 
9 - 
20
% 
6 - 
13
% 
The competent authorities in Member State B 
have fulfilled their obligations under the 
Framework Decision in this case. 
4 - 
9% 
12 - 
26
% 
10 - 
22
% 
17 - 
37
% 
3 - 
7% 
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Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. E.T in this case can be author-
ised under the terms of the Framework Decision. 
1 - 
7 % 
2 - 
13
% 
3 - 
20
% 
4 - 
27
% 
5 - 
33
% 
The opinion of Mr. E.T.’s is an important factor 
in any decision concerning his transfer under the 
terms of the Framework Decision. 
0 – 
0% 
8 - 
53
% 
2 - 
13 
% 
4 - 
27
% 
1 - 
7% 
The transfer of Mr. E.T. should not be authorised 
under the terms of the Framework Decision 
against his wishes in this case. 
3 - 
20
% 
4 - 
27
% 
1 - 
7% 
3 - 
20
% 
4 - 
27
% 
The competent authorities in Member State B 
have fulfilled their obligations under the 
Framework Decision in this case. 
1 - 
7% 
5 - 
33
% 
2 - 
13
% 
5 - 
33
% 
1 - 
7% 
 
Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. E.T in this case can be author-
ised under the terms of the Framework Decision. 
2 - 
10
% 
3 - 
15
% 
3 - 
15
% 
9 - 
45
% 
3 - 
15
% 
The opinion of Mr. E.T.’s is an important factor 
in any decision concerning his transfer under the 
terms of the Framework Decision. 
0 - 
0% 
5 - 
25
% 
3 - 
15
% 
9 - 
45
% 
3 - 
15
% 
The transfer of Mr. E.T. should not be authorised 
under the terms of the Framework Decision 
against his wishes in this case. 
3- 
15
% 
6 - 
30 
% 
4 - 
20
% 
5 - 
25
% 
2 - 
10 
% 
The competent authorities in Member State B 
have fulfilled their obligations under the 
Framework Decision in this case. 
3 - 
15 
% 
6 - 
30
% 
3 - 
15
% 
7 - 
35
% 
1 - 
5% 
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Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. E.T in this case can be author-
ised under the terms of the Framework Decision. 
0 - 
0% 
0 - 
0% 
2 - 
18
% 
6 - 
55
% 
3 - 
27
% 
The opinion of Mr. E.T.’s is an important factor 
in any decision concerning his transfer under the 
terms of the Framework Decision. 
0 - 
0% 
5 - 
45
% 
1 - 
9% 
4 - 
36
% 
1 - 
9% 
The transfer of Mr. E.T. should not be authorised 
under the terms of the Framework Decision 
against his wishes in this case. 
1 - 
9% 
6 - 
55
% 
3 - 
27
% 
1 - 
9% 
0 - 
0% 
The competent authorities in Member State B 
have fulfilled their obligations under the 
Framework Decision in this case. 
0 - 
0% 
1 - 
9% 
4 - 
36
% 
5 - 
45
% 
1 - 
9% 
 
8.2.2 Analysis 
The responses appear to indicate some degree of consistency concerning the 
types of information regarding social rehabilitation which respondents consider 
to be necessary before taking a decision to transfer a prisoner under the terms of 
the Framework Decision. More than 90% of the respondents have indicated that 
the existence of social/family ties in the executing State was an important factor 
in taking a decision on whether the transfer of a prisoner would enhance the 
possibility of the social rehabilitation of the sentenced person. Linguistic ties, the 
availability of education, training or work opportunities and supervision, sup-
port and aftercare provisions in the executing state were found to be important 
by 75% or more of the respondents. Interestingly, the existence of economic ties 
and the material detention conditions in the prison of the executing State were 
considered somewhat less important, being highlighted by only 61% respon-
dents.  
The advocates participating in the survey appeared to attach more impor-
tance to the material detention conditions and economic ties in the executing 
state. These seem to be of less importance to the competent authorities and the 
judges. For representatives of competent authorities, the linguistic ties in the 
executing state were rated by far the most important. 
ANNEX 2 
 
 
265 
 
The majority of respondents (69%) indicated that information on a prisoner’s 
home circumstances in the executing state would be an important factor before 
making any decision on prisoner transfer under the terms of the Framework 
Decision. There was less certainty, however, as to whether such information was 
easily accessible, albeit that the largest group of respondents (41%) indicated 
that they thought such information was not readily available. A further 34% of 
respondents indicated that they were unsure whether such information was 
readily available.  
Similarly, the provision of education, work and training facilities in the exe-
cuting state’s prison system were considered important by 69% of respondents 
when making a decision as to whether a prisoner transfer should proceed. As 
above, there was less certainty as to whether such information was easily acces-
sible, albeit again that the largest group of respondents (49%) indicated that they 
thought such information was not readily available.  
These findings were replicated concerning availability of information with 
regards to material detention conditions in the executing state, with 43% of re-
spondents indicating that such information was not readily available and a fur-
ther 28% stating that they were unsure, although 65% of respondents thought 
that this information was important when making a decision as to whether a 
prisoner transfer should proceed. 
In general, the largest body of respondents felt that information to assess 
whether the transfer of a prisoner would facilitate his/her social rehabilitation 
was not readily available (41%) with a further 24% stating that they were unsure 
whether this was the case. Judges and representatives from competent authori-
ties were, however, slightly more optimistic over the availability of such infor-
mation than their advocate counterparts.  
These results indicate reason for concern as this implies that over 20% of all 
respondents did not consider it to be that important to have information on ma-
terial detention conditions in the prison of the executing state, on a prisoner’s 
home circumstances in the executing state and on education, work and training 
facilities in the executing state’s prison system before taking a transfer decision. 
Even more worrying is the fact that 27% of the competent authorities respon-
dents did not consider it to be important to have information on material deten-
tion conditions in the prison of the executing state and that 36% of the competent 
authorities respondents did not consider it to be important to have information 
on education, work and training facilities in the executing state’s prison system. 
After all, it will be these authorities that will decide to forward a judgement and 
transfer certificate. 
Hence, not surprisingly, only 67% of respondents indicated that they thought 
the terms of the Framework Decision required Member States to assess the social 
rehabilitation of prisoners on a case by case basis rather than assuming that serv-
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ing a sentence in the prisoner’s home state would automatically facilitate their 
social rehabilitation.  
More than 75% of respondents indicated that it would be helpful for the 
European Commission to clearly define Member States’ responsibilities in rela-
tion to the assessment of social rehabilitation under the terms of the Framework 
Decision. 
In the Case study set out in question 2.1.3 the advocates attached a much 
higher importance to the opinion and consent of Mr. E.T. concerning a transfer 
to his state of origin than the judges and the representatives of competent au-
thorities did. 
 
8.3 Fundamental Rights 
8.3.1 Tables 
To what extent would you agree with the following statements? 
 
Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The compulsory nature of some transfers under 
the terms of the Framework Decision increases 
the chance of “serious risk”. 
2 - 
4% 
14 - 
30
% 
3 - 
7% 
19 - 
41
% 
8 - 
17
% 
The Framework Decision requires an Issuing 
State to seek the prisoner’s opinion on any com-
pulsory transfer but makes no provision for legal 
assistance or representation during the prisoner 
transfer process. In my opinion, this increases 
the chance of “serious risk”. 
1 - 
2% 
11 - 
24
% 
3 - 
7% 
23 - 
50
% 
8 - 
17
% 
The Framework Decision stipulates that deci-
sions concerning prisoner transfer should be 
taken by competent authorities designated in 
law. The nature of these authorities is not speci-
fied. In my opinion, the appointment of a non-
judicial body as the competent authority in-
creases the chance of “serious risk”. 
2 - 
4% 
9 - 
20
% 
4 - 
9% 
18 - 
39
% 
13 - 
28
% 
The Framework Decision does not provide the 2 - 10 - 5 - - – 11 - 
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Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
prisoner with the right to be heard by a judicial 
authority if he/she objects to the decision to 
transfer their sentence. In my opinion this in-
creases the chance of “serious risk”. 
4% 22
% 
11
% 
39
% 
24
% 
Guarantees from an Executing State that a trans-
ferred prisoner would be housed in a prison with 
acceptable detention conditions would remove 
the threat of “serious risk”. 
3 - 
7% 
7 - 
15
% 
9 - 
20
% 
21 - 
46
% 
6 - 
13
% 
 
Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The compulsory nature of some transfers under 
the terms of the Framework Decision increases 
the chance of “serious risk”. 
0 - 
0% 
6 - 
40 
% 
1 - 
7% 
7 - 
47
% 
1 - 
7% 
The Framework Decision requires an Issuing 
State to seek the prisoner’s opinion on any com-
pulsory transfer but makes no provision for legal 
assistance or representation during the prisoner 
transfer process. In my opinion, this increases 
the chance of “serious risk”. 
0 - 
0% 
4 - 
27
% 
2 - 
13
% 
7 - 
47
% 
2 - 
13
% 
The Framework Decision stipulates that deci-
sions concerning prisoner transfer should be 
taken by competent authorities designated in 
law. The nature of these authorities is not speci-
fied. In my opinion, the appointment of a non-
judicial body as the competent authority in-
creases the chance of “serious risk”. 
0 - 
0% 
4 - 
27
% 
0 - 
0% 
7 - 
47
% 
4 - 
27
% 
The Framework Decision does not provide the 
prisoner with the right to be heard by a judicial 
0 - 
0% 
6 - 
40
3 - 
20
6 - 
40
2 - 
13
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Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
authority if he/she objects to the decision to 
transfer their sentence. In my opinion this in-
creases the chance of “serious risk”. 
% % % % 
Guarantees from an Executing State that a trans-
ferred prisoner would be housed in a prison with 
acceptable detention conditions would remove 
the threat of “serious risk”. 
2 - 
13
% 
1 - 
7% 
1 - 
7% 
9 - 
60
% 
2 - 
13
% 
 
Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The compulsory nature of some transfers under 
the terms of the Framework Decision increases 
the chance of “serious risk”. 
0 - 
0% 
4 - 
20
% 
2 - 
10
% 
9 - 
45
% 
5 - 
25
% 
The Framework Decision requires an issuing 
State to seek the prisoner’s opinion on any com-
pulsory transfer but makes no provision for legal 
assistance or representation during the prisoner 
transfer process. In my opinion, this increases 
the chance of “serious risk”. 
0 - 
0% 
4 - 
20
% 
1 - 
5% 
10 - 
50 
% 
5 - 
25
% 
The Framework Decision stipulates that deci-
sions concerning prisoner transfer should be 
taken by competent authorities designated in 
law. The nature of these authorities is not speci-
fied. In my opinion, the appointment of a non-
judicial body as the competent authority in-
creases the chance of “serious risk”. 
1 - 
5% 
4 - 
20
% 
1 - 
5% 
8 - 
40
% 
6 - 
30
% 
The Framework Decision does not provide the 
prisoner with the right to be heard by a judicial 
authority if he/she objects to the decision to 
0 - 
0% 
3 - 
15
% 
0 - 
0% 
9 -
45
% 
7 - 
35
% 
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Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
transfer their sentence. In my opinion this in-
creases the chance of “serious risk”. 
Guarantees from an Executing State that a trans-
ferred prisoner would be housed in a prison with 
acceptable detention conditions would remove 
the threat of “serious risk”. 
1 - 
5% 
4 - 
20
% 
6 - 
30
% 
6 - 
30
% 
3 - 
15
% 
 
Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The compulsory nature of some transfers under 
the terms of the Framework Decision increases 
the chance of “serious risk”. 
2 - 
18
% 
4 - 
36
% 
0 - 
0% 
3 - 
27
% 
2 - 
18
% 
The Framework Decision requires an issuing 
State to seek the prisoner’s opinion on any com-
pulsory transfer but makes no provision for legal 
assistance or representation during the prisoner 
transfer process. In my opinion, this increases 
the chance of “serious risk”. 
1 - 
9 % 
3 - 
27
% 
0 - 
0% 
6 - 
55
% 
1 - 
9% 
The Framework Decision stipulates that deci-
sions concerning prisoner transfer should be 
taken by competent authorities designated in 
law. The nature of these authorities is not speci-
fied. In my opinion, the appointment of a non-
judicial body as the competent authority in-
creases the chance of “serious risk” 
1 - 
9% 
1 - 
9% 
3 - 
27
% 
3 - 
27
% 
3 - 
27
% 
The Framework Decision does not provide the 
prisoner with the right to be heard by a judicial 
authority if he/she objects to the decision to 
transfer their sentence. In my opinion this in-
1 - 
9% 
3 - 
27
% 
2 - 
18
% 
3 - 
27
% 
2 - 
18
% 
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creases the chance of “serious risk”. 
Guarantees from an Executing State that a trans-
ferred prisoner would be housed in a prison with 
acceptable detention conditions would remove 
the threat of “serious risk”. 
0 - 
0% 
2 - 
18
% 
2 - 
18
% 
6 - 
55
% 
1 - 
9% 
 
Case study: Mr. B.H., a national of Member State C, was arrested, tried and 
convicted in Member State D for a series of jewellery shop robberies during 
which firearms had been used and a jeweller and several bystanders were in-
jured. Mr. B.H. was sentenced to fifteen years imprisonment in Member State D 
for these offences. The judgement included an order deporting him from Mem-
ber State D upon completion of his sentence. The authorities of Member State D 
as the issuing State have initiated the sentence execution transfer process under 
the terms of the Framework Decision on transfer of prisoners. Mr. B.H. has, 
however, highlighted that the Committee for the Prevention of Torture (CPT) 
have raised concerns concerning prison overcrowding in Member State C. In 
addition, the European Court of Human Rights (ECtHR) issued a Chamber 
Judgement in 2001 upholding a complaint raised by a prisoner in Member State 
C. The Court found that overcrowded cell accommodation and inadequate sani-
tation facilities in one of Member State C’s prisons amounted to degrading 
treatment under Article 3 ECHR. Mr. B.H. has indicated that he does not wish to 
return to Member State C citing the poor prison conditions there as his reason 
for wishing to remain in prison in Member State D. Member State D, as the issu-
ing state, must now decide whether to transfer the sentence in the case.  
 
To what extent do you agree with the following statements in relation to this 
case? 
 
Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. B.H. in this case can be 
authorised under the terms of the Framework 
Decision. 
1 - 
2% 
7 - 
15
% 
6 - 
13
% 
28 - 
61
% 
4 - 
9% 
The CPT’s concerns about prison overcrowding 
in Member State C would be sufficient reason 
not to authorise the transfer of Mr. B.H. in this 
2 - 
4% 
20 - 
43
% 
11 - 
24
% 
12 - 
26
% 
1 - 
2% 
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Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
case. 
The ECtHR judgement concerning prison over-
crowding in Member State C would be sufficient 
reason not to authorize the transfer of Mr. B.H. 
in this case. 
0 - 
0% 
17 - 
37
% 
11 - 
24
% 
15 - 
33
% 
3 - 
7% 
The CPT Report and the ECtHR judgement taken 
together would be sufficient reason not to au-
thorize the transfer of Mr. B in this case. 
0 - 
0% 
15 - 
33
% 
7 - 
15
% 
15 - 
33
% 
9 - 
20
% 
Mr. B.H.’s transfer can be authorized despite the 
CPT Report and the ECtHR judgement if Mem-
ber State C guarantees that he would be housed 
in a specific prison with acceptable detention 
conditions upon his transfer. 
2 - 
4% 
7 - 
15
% 
9 - 
20
% 
26 - 
57
% 
2 - 
4% 
The CPT Report and the ECtHR judgement 
would be less important if Mr. B.H. consented to 
his transfer to Member State C. 
3 - 
7% 
9 - 
20
% 
5 - 
11
% 
20 - 
43
% 
9 - 
20
% 
 
Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. B.H. in this case can be 
authorised under the terms of the Framework 
Decision. 
1 - 
7% 
2 - 
13
% 
1 - 
7% 
10 - 
67
% 
1 - 
7% 
The CPT’s concerns about prison overcrowding 
in Member State C would be sufficient reason 
not to authorise the transfer of Mr. B.H. in this 
case. 
2 - 
13
% 
7- 
47
% 
2 - 
13
% 
3 - 
20
% 
1 - 
7% 
The ECtHR judgement concerning prison over-
crowding in Member State C would be sufficient 
reason not to authorize the transfer of Mr. B.H. 
0 - 
0% 
7 - 
47
% 
3 - 
20
% 
3 - 
20
% 
2 - 
13
% 
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Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
in this case. 
The CPT Report and the ECtHR judgement taken 
together would be sufficient reason not to au-
thorize the transfer of Mr. B in this case. 
0 - 
0% 
5 - 
33
% 
1 - 
7% 
4 - 
27
% 
5 - 
33
% 
Mr. B.H.’s transfer can be authorized despite the 
CPT Report and the ECtHR judgement if Mem-
ber State C guarantees that he would be housed 
in a specific prison with acceptable detention 
conditions upon his transfer. 
1 - 
7% 
2 - 
13
% 
2 - 
13
% 
10 - 
67
% 
0 - 
0% 
The CPT Report and the ECtHR judgement 
would be less important if Mr. B.H. consented to 
his transfer to Member State C. 
0 - 
0% 
4 - 
27
% 
0 - 
0% 
5 - 
33
% 
5 - 
33
% 
 
Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. B.H. in this case can be 
authorised under the terms of the Framework 
Decision. 
0 - 
0% 
4 - 
20
% 
4 - 
20
% 
10 - 
50
% 
2- 
10
% 
The CPT’s concerns about prison overcrowding 
in Member State C would be sufficient reason 
not to authorise the transfer of Mr. B.H. in this 
case. 
0 - 
0% 
6 - 
30
% 
5 - 
25
% 
9 - 
45 
% 
0 - 
0% 
The ECtHR judgement concerning prison over-
crowding in Member State C would be sufficient 
reason not to authorize the transfer of Mr. B.H. 
in this case. 
0 - 
0% 
5 - 
25
% 
4 - 
20
% 
10 - 
50
% 
1 - 
5% 
The CPT Report and the ECtHR judgement taken 
together would be sufficient reason not to au-
thorize the transfer of Mr. B in this case. 
0 - 
0% 
5 - 
25
% 
2 - 
10
% 
9 - 
45
% 
4 - 
20
% 
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Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
Mr. B.H.’s transfer can be authorized despite the 
CPT Report and the ECtHR judgement if Mem-
ber State C guarantees that he would be housed 
in a specific prison with acceptable detention 
conditions upon his transfer. 
1 - 
5% 
5 - 
25
% 
6 - 
30
% 
7 - 
35
% 
1 - 
5% 
The CPT Report and the ECtHR judgement 
would be less important if Mr. B.H. consented to 
his transfer to Member State C. 
2 - 
10
% 
4 - 
20
% 
3 - 
15
% 
9 - 
45
% 
2 - 
10
% 
 
Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The transfer of Mr. B.H. in this case can be 
authorised under the terms of the Framework 
Decision. 
0 - 
0% 
1 - 
9% 
1 - 
9% 
8 - 
73
% 
1 - 
9% 
The CPT’s concerns about prison overcrowding 
in Member State C would be sufficient reason 
not to authorise the transfer of Mr. B.H. in this 
case. 
0 - 
0% 
7 - 
63
% 
4 - 
36
% 
0 - 
0% 
0 - 
0% 
The ECtHR judgement concerning prison over-
crowding in Member State C would be sufficient 
reason not to authorize the transfer of Mr. B.H. 
in this case. 
0 - 
0% 
5 - 
45
% 
4 - 
36
% 
2 - 
18
% 
0 - 
0% 
The CPT Report and the ECtHR judgement taken 
together would be sufficient reason not to au-
thorize the transfer of Mr. B in this case. 
0 - 
0% 
5 - 
45
% 
4 - 
36
% 
2 - 
18
% 
0 - 
0% 
Mr. B.H.’s transfer can be authorized despite the 
CPT Report and the ECtHR judgement if Mem-
ber State C guarantees that he would be housed 
in a specific prison with acceptable detention 
0 - 
0% 
0 - 
0% 
1 - 
9% 
9 - 
82
% 
1 - 
9% 
ANNEX 2 
 
 
274 
 
conditions upon his transfer. 
The CPT Report and the ECtHR judgement 
would be less important if Mr. B.H. consented to 
his transfer to Member State C. 
1 - 
9% 
1 - 
9% 
1 - 
9% 
6 - 
55
% 
2 - 
18
% 
Free comments: Please use the space below to specify no more than three fac-
tors which for you would constitute a “serious risk” that a person will be sub-
jected to inhuman or degrading treatment or punishment in the context of a 
prisoner’s transfer. 
 
Answer  Count Percentage 
Answer 41 89% 
No answer 5 11% 
 
 
Judges 
ID 41 
[1] prison conditions  
[2] professionalism police  
[3] principles of fair trial and equality 
of arms 
ID 43 
[1] existence of death penalty  
[2] existence of overcrowded prisons, 
however, not only in exceptional case 
[3] existence of other legal regulation 
violating the ECHR - specially those of 
political, religious and personal nature 
ID 44 
[1] political reasons(instability)    
[2] extended publicity of the case  
[3] social concepts  
ID 45 
[1] the Prisoner could die because of 
the transfer to another country.   
[2] there is no certain knowledge of 
what would be the sentence.  
[3] / 
ID 50 
[1] a person is a representative of the 
sex minority or e.g. the gypsy nation-
ality  
[2] a person committed the murder of 
the policeman  
[3] / 
ID 54 
[1] existence of political prisoners  
[2] no contacts with the outside ( fam-
ily or lawyer)  
[3] forced work in jail  
ID 60 
[1] prisoner’s political ideas, whether 
there are some connections between 
the crime committed and those po-
litical ideas / the conviction could be 
related to the prisoner’s political 
membership 
ID 66 
[1] Article 3(4)  
[2] Article 2  
[3] case law of the European Court of 
Human Rights  
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Judges 
[2] prisoner’s affiliation to a particu-
lar group of people considered as 
“different” by the majority of people 
in the transfer State (e.g. Gypsies, 
immigrates, drug addicts, homo-
sexuals, etc.)  
[3] overcrowding of jails 
ID 67 
[1] poor material conditions  
[2] poor provision of healthcare  
[3] high level of overcrowding 
ID 74 
[1] provisions of the national legisla-
tive about death penalty  
[2] reports of international organiza-
tions about torture or inhuman treat-
ment  
[3] reports of other states about con-
crete violations 
ID 79 
[1] no control of the Judiciary or of an 
independent authority over the de-
tention facilities in the country of 
destiny  
[2] proven track record of inhuman 
or degrading treatment or punish-
ment in the country of destiny 
[3] the prisoner is a member of a 
minority persecuted per se, regard-
less of the personality or the exact 
actions of the individuals especially 
in a country where freedom of 
speech and of organization don't 
exist 
ID 81 
[1] lack of accommodation space in 
execution state  
[2] minimal member of prisoners  
[3] / 
ID 88 
[1] danger of physical torture in the 
prison 
[2] very bad conditions in the prisons 
[3] inadequate sanitation facilities 
 
 
Advocates 
ID 37 
[1] prison overcrowding  
[2] attendance in the cell for a long 
time in a day  
ID 38 
[1] improper material detention condi-
tions  
[2] non availability of education, train-
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Advocates 
[3] lack of sanitary assistance  ing or work opportunities in the prison
  
[3] supervision, support and aftercare 
provision during early or conditional 
release  
ID 46 
[1] overcrowding  
[2] lack of sanitary facilities   
[3] no access to meaningful activities
  
ID 47 
[1] unacceptable conditions of deten-
tion  
[2] disrespect of religious needs (i.e. 
wearing habits, dietary needs, access 
to qualified religious representative 
etc.)  
[3] lack of health care delivery  
ID 53 
[1] consistent and substantiated re-
ports on ongoing prison conditions 
that are in violation of Article 3 
ECtHR; the most prominent source 
would be CPT reports.  
[2] in combination with 1: the ethnic-
ity of the sentenced person and re-
porting regarding the treatment of the 
given ethnicity in the state of execu-
tion of the sentence  
[3] / 
ID 55 
[1] poor conditions in the prison facili-
ties and prison overcrowding 
[2] absence of employment, education 
and training in the prison system 
which would enable the prisoner to 
have work opportunities after his re-
lease  
[3] isolation of the prisoner due to 
difficulties in the visiting process and 
absence of other prisoners in the 
prison facilities  
ID 56 
[1] no linguistic ties in the executing 
state  
[2] ethnic origin (minority status)  
[3] nature of the offence  
ID 58 
[1] death penalty  
[2] possible torture  
[3] inhuman conditions  
ID 61 
[1] conditions of prison premises   
[2] relationships with family or rela-
tives or persons indicated by the pris-
oner   
[3] right to be assisted by a counsel in 
the course of detention  
ID 62 
[1] lack of information whether deten-
tion conditions cover the recognised 
minimum standards.   
[2] the cases of compulsory transfers 
where the detention conditions in the 
executing state are not taken into ac-
count.  
[3] / 
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Advocates 
ID 64 
[1] absence of proper medical care 
[2] absence of proper conditions in 
the cell  
[3] absence of proper nutrition  
ID 65 
[1] the prevalence of inhu-
man/degrading detention conditions 
in the executing state  
[2] the individual circumstances of the 
person concerned that cause him to be 
personally at risk  
[3] / 
ID 69 
[1] incommunicado detention  
[2] "special" treatment for some con-
victs depending of their crimes (I'm 
thinking in terrorism of dangerous 
convicts)  
[3] prison's buildings conditions 
ID 70 
[1] sanitary conditions  
[2] number of detained people  
[3] access to medical heath care and 
services 
ID 71 
[1] overcrowding  
[2] slopping out in multi occupancy 
cells  
[3] inadequate psychiatric services 
particularly unregulated use of 'pun-
ishment cells'/'pads'  
  
ID 75 
[1] overcrowding, limited cell space in 
executing state  
[2] poor hygiene / sanitation condi-
tions in prison in executing state 
[3] physical or psychological abuse 
from prison guards or inmates in exe-
cuting state  
ID 78 
[1] political opinion  
[2] profession  
[3] sexual orientation 
ID 86 
[1] no impartial justice 
[2] no qualified lawyer 
[3] inhuman detention conditions 
ID 91 
[1] negative prison conditions 
[2] religious discrimination 
ID 92 
[1] access to health care 
[2] standard of sanitation 
[3] overcrowded cell accommodation 
 
Competent authority representatives 
ID 49 
[1] reports of national NGO's  
[2] reports of international organiza-
tions  
[3] judgements of ECHR 
ID 52 
[1] transfer for the punishment execu-
tion in another state without consult-
ing all the "actors" interested 
[2] not adapted to the detention condi-
tions from the execution state gener-
ated by linguistic cultural, religious 
barriers; maintaining the links with 
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Competent authority representatives 
family members (they could be na-
tional of the sending state) 
[3] poor detention conditions due to 
the existing infrastructure  
ID 57 
[1] extremely poor conditions of pris-
ons, including excessive overcrowd 
and sanitary facilities  
[2] no benefits resulting from good 
behaviour while serving the sentence 
[3] discrimination according to relig-
ion, race etc. (e.g. alimentary regime, 
possibility of professing and practicing 
one's own religion)  
ID 76 
[1] possibility of torture  
[2] no possibility of release on parole if 
serving a life sentence  
[3] / 
ID 77 
[1] non-respect of basic human rights 
[2] threat of torture and other forms of 
physical ill-treatment and humiliation 
of persons deprived of their liberty 
[3] non-provision of adequate health 
care in the penitentiary system 
ID 82 
[1] evidence or serious indications of 
police violence against (certain groups, 
e.g. ethnical minority) of prisoners 
[2] prisoner known for his political 
ideas that dissents from a country's 
political regime known for its harsh 
treatment of political dissidents   
[3] evidence of inhuman material de-
tention conditions  
ID 84 
[1] no consent 
[2] lack of supervision 
[3] overcrowding 
 
 
8.3.2 Analysis 
8.3.2.1 Tables 
The responses indicate that 58% of practitioners feel that the compulsory na-
ture of some prisoner transfers under the Framework Decision increases the 
chance that a prisoner could be removed, expelled or extradited to a State where 
there is a “serious risk” that they would be subject to torture or other inhuman 
or degrading treatment or punishment in contravention of Articles 2 and 19 (2) 
of the EU Charter of Fundamental Rights. 
Similarly, the absence of any right to a judicial hearing, legal assistance and 
representation during the prisoner transfer process were also identified by 67% 
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of respondents as increasing the chance that a prisoner could be removed, ex-
pelled or extradited to a State where there is a “serious risk” that they would be 
subject to torture or other inhuman or degrading treatment or punishment.  
The designation of a non-judicial body as the competent authority was also 
deemed by a majority of participants (67%) to increase the chance of “serious 
risk”. 
Similarly, not providing the prisoner with a right to be heard by a judicial au-
thority when he/she objects to a transfer was identified by 63% of respondents as 
increasing the chance of “serious risk”. 
A majority of respondents felt that guarantees from an executing state that a 
transferred prisoner would be housed in a prison with acceptable detention 
conditions would remove the threat of “serious risk”. 
From the case study it appears that practitioners are divided on the issue 
whether or not the CPT’s concerns and ECtHR’s judgements are (sufficient) 
reasons not to authorize the transfer of prisoners under the Framework Decision. 
 
8.3.2.2 Free comments 
Respondents were asked to identify three factors which would constitute a 
“serious risk” that a person would be subjected to inhuman or degrading treat-
ment or punishment in the context of prisoner transfer. The responses have been 
analysed to ascertain whether certain themes were commonly identified both in 
general and per category of respondent. The results of this exercise are set out 
below. 
 
Total answers 
Theme Frequency of response 
Concerns regarding material detention conditions. 51 
Individual characteristics of the prisoner. 17 
Procedural rights shortcomings. 9 
Evidence of inhuman and degrading treatment 
(existence of the death penalty, CPT reports, 
ECtHR jurisprudence etc.). 
18 
Misc. 14 
 
Judges 
Theme Frequency of response 
Concerns regarding material detention conditions. 11 
Individual characteristics of the prisoner. 6 
Procedural rights shortcomings. 1 
Evidence of inhuman and degrading treatment 
(existence of the death penalty, CPT reports, 
9 
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Judges 
Theme Frequency of response 
ECtHR jurisprudence etc.). 
Misc. 1= professionalism of the 
police 
1= political instability in 
the executing state 
1= extensive publicity in a 
case 
1= uncertainty over sen-
tence execution in execut-
ing state 
1=case concerned the mur-
der of a policeman 
1= unclear 
 
Advocates 
Theme Frequency of response 
Concerns regarding material detention conditions. 34 
Individual characteristics of the prisoner. 8 
Procedural rights shortcomings. 6 
Evidence of inhuman and degrading treatment 
(existence of the death penalty, CPT reports, 
ECtHR jurisprudence etc.). 
3 
Misc. 1= shortcomings in post 
release supervision 
1= absence of linguistic ties 
in the Executing State 
2= characteristics of the 
offence 
1= relationships with fam-
ily 
 
Competent authority representatives 
Theme Frequency of response 
Concerns regarding material detention conditions. 6 
Individual characteristics of the prisoner. 3 
Procedural rights shortcomings. 2 
Evidence of inhuman and degrading treatment 
(existence of the death penalty, CPT reports, 
ECtHR jurisprudence etc.). 
6 
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Competent authority representatives 
Theme Frequency of response 
Misc. 2= variations in condi-
tional/early release modali-
ties between the issuing 
and executing state 
1= shortcomings in post-
release supervision 
 
The responses clearly indicate that when asked to identify factors which 
could constitute a “serious risk” of inhuman and degrading treatment in the 
context of prisoner transfer, concerns regarding material detention conditions in 
the executing state form the most prominent category of response (this formed 
the largest percentage of responses in all categories). When considered alongside 
the percentage of respondents who identified evidence of inhuman and degrad-
ing treatment (obtained via CPT reports, ECtHR jurisprudence etc.) - the second 
highest category of responses - the strength of this finding is even more appar-
ent. 
 
8.4 Offence and sentencing equivalence / sentence 
execution 
8.4.1 Tables 
To what extent do you agree with the following statements? 
 
Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence under 
the terms of the Framework Decision will be 
straightforward. 
3 - 
7% 
9- 
20
% 
14 - 
30
% 
17 - 
37
% 
3 - 
7% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of offence equivalence under the terms of 
the Framework Decision. 
3 - 
7% 
9 - 
20
% 
11 - 
24
% 
22 - 
48
% 
1 - 
2% 
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Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of sentence equivalence un-
der the terms of the Framework Decision will be 
straightforward. 
2 - 
4% 
12 - 
26
% 
11 - 
24
% 
19 - 
41
% 
2 - 
4% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of sentence equivalence under the terms of 
the Framework Decision. 
4 - 
9% 
12 - 
26
% 
10 - 
22
% 
17 - 
37
% 
3 - 
7% 
The differences in sentence execution practices 
between Member States will make people reluc-
tant to use the Framework Decision. 
2 - 
4% 
9 - 
20
% 
13 - 
28
% 
20 - 
43
% 
2 - 
4% 
The differences in Member States conditional 
and early release provisions will make people 
reluctant to use the Framework Decision. 
1-
2% 
8-
17
% 
16-
35
% 
17-
37
% 
4-
9% 
 
Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence under 
the terms of the Framework Decision will be 
straightforward. 
0 - 
0% 
3 - 
20 
% 
5 - 
33
% 
6 - 
40 
% 
1 - 
7% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of offence equivalence under the terms of 
the Framework Decision. 
0 - 
0% 
2 - 
13
% 
3 - 
20
% 
10 - 
67 
% 
0 - 
0% 
The determination of sentence equivalence un-
der the terms of the Framework Decision will be 
straightforward. 
0 - 
0% 
4 - 
27
% 
4 - 
27
% 
7 - 
47
% 
0 - 
0% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of sentence equivalence under the terms of 
0 - 
0% 
3 - 
20
% 
3 - 
20
% 
8 - 
53
% 
1 - 
7% 
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Judges 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
the Framework Decision. 
The differences in sentence execution practices 
between Member States will make people reluc-
tant to use the Framework Decision. 
1 - 
7% 
3 - 
20
% 
3 - 
20
% 
8 - 
53
% 
0 - 
0% 
The differences in Member States conditional 
and early release provisions will make people 
reluctant to use the Framework Decision. 
1 - 
7% 
3 - 
20
% 
3 - 
20
% 
8 - 
53
% 
0 - 
0% 
 
Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence under 
the terms of the Framework Decision will be 
straightforward. 
1 - 
5% 
4 - 
20 
% 
6 - 
30
% 
8 - 
40
% 
1 - 
5% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of offence equivalence under the terms of 
the Framework Decision. 
1 - 
5% 
7 - 
35 
% 
5 - 
25 
% 
7 - 
35 
% 
0 - 
0% 
The determination of sentence equivalence un-
der the terms of the Framework Decision will be 
straightforward. 
1 - 
5% 
6 - 
30
% 
5 - 
25
% 
7 - 
35
% 
1 - 
5% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of sentence equivalence under the terms of 
the Framework Decision. 
2 - 
10
% 
8 - 
40
% 
5 - 
25
% 
4 - 
20
% 
1 - 
5% 
The differences in sentence execution practices 
between Member States will make people reluc-
tant to use the Framework Decision. 
1 - 
5% 
3 - 
15
% 
6 - 
30
% 
8 - 
40
% 
2 - 
10
% 
The differences in Member States conditional 
and early release provisions will make people 
0 - 
0% 
2 - 
10
9 - 
45
6 - 
30
3 - 
15
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Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
reluctant to use the Framework Decision. % % % % 
 
Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence under 
the terms of the Framework Decision will be 
straightforward. 
2 - 
18
% 
2 - 
18
% 
3 - 
27
% 
3 - 
27
% 
1 - 
9% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of offence equivalence under the terms of 
the Framework Decision. 
2 - 
18
% 
0 - 
0% 
3 - 
27
% 
5 - 
45
% 
1 - 
9% 
The determination of sentence equivalence un-
der the terms of the Framework Decision will be 
straightforward. 
1 - 
9% 
2 - 
18
% 
2 - 
18
% 
5 - 
45
% 
1 - 
9% 
The abolition of double criminality will not pre-
sent any significant problems in the determina-
tion of sentence equivalence under the terms of 
the Framework Decision. 
2 - 
18
% 
1 - 
9% 
2 - 
18
% 
5 - 
45
% 
1 - 
9% 
The differences in sentence execution practices 
between Member States will make people reluc-
tant to use the Framework Decision. 
0 - 
0% 
3 - 
27
% 
4 - 
36
% 
4 - 
36
% 
0 - 
0% 
The differences in Member States conditional 
and early release provisions will make people 
reluctant to use the Framework Decision. 
0 - 
0% 
3 - 
36
% 
4 - 
36
% 
3 - 
27
% 
1 - 
9% 
 
Case study: Mr. D.K., a national of Member State F, was arrested, tried and 
convicted for illicit trafficking in narcotic drugs and psychotropic substances in 
Member State E. At the time of the offence, he did not live in Member State E, 
but had his permanent address in the city of G in Member State F. He was sen-
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tenced to seven years imprisonment and has currently served twelve months of 
his sentence in a prison in Member State E. Prisoners of Member State E 
(whether foreign or nationals of Member State E) are technically eligible for con-
ditional early release after serving one third and three months of their sentence. 
The authorities of Member State E as the issuing State have initiated the sentence 
execution transfer process under the terms of the Framework Decision. Member 
State F as executing State must now assess whether to execute the sentence and 
whether any conversion measures are required to ensure compliance with their 
own national law. The provisions for conditional release in Member State F are 
more stringent than in Member State E with prisoners only becoming eligible for 
conditional release after serving half of their sentence. This means that, if trans-
ferred, Mr. D.K. could expect to serve, de facto, an additional 11 months in 
prison, some 35% more than if he had remained in Member State E. Mr. D.K. has 
indicated that he does not wish to return to Member State F.  
 
To what extent do you agree with the following statements in relation to this 
case? 
 
Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence in this 
case is straightforward. 
1 - 
2% 
3 - 
7% 
7 - 
15
% 
29 - 
63
% 
6 - 
13
% 
The determination of early release provisions in 
this case is straightforward. 
1 - 
2% 
8 - 
17
% 
8 - 
17
% 
25 - 
54
% 
4 - 
9% 
The increase in the de facto sentence to be served 
in this case presents no significant legal issues. 
7 - 
15
% 
15 - 
33
% 
8 - 
17
% 
13 - 
28
% 
3 - 
7% 
 
 
Judges 
 Number of respondents and 
% of total respondents 
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S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence in this 
case is straightforward. 
0 – 
0% 
0 – 
0% 
2 - 
13
% 
9 - 
60
% 
4 - 
27
% 
The determination of early release provisions in 
this case is straightforward. 
0 – 
0% 
2 - 
13
% 
4 - 
27
% 
7 - 
47
% 
2 - 
13 
% 
The increase in the de facto sentence to be served 
in this case presents no significant legal issues. 
1 - 
6% 
5 - 
33
% 
3 - 
20
% 
5 - 
33
% 
1 - 
7% 
 
Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence in this 
case is straightforward. 
1 - 
5% 
2 - 
10
% 
3 - 
15
% 
12 - 
60
% 
2 - 
10
% 
The determination of early release provisions in 
this case is straightforward. 
1 - 
5% 
6 - 
30
% 
0 - 
0% 
12 - 
60
% 
1 - 
5 % 
The increase in the de facto sentence to be served 
in this case presents no significant legal issues. 
6 - 
30
% 
7 - 
35
% 
2 - 
10
% 
5 - 
25
% 
0 - 
0% 
 
Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
The determination of offence equivalence in this 
case is straightforward. 
0 - 
0% 
1 - 
9
2 - 
18% 
8 - 
73% 
0 - 
0% 
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Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
% 
The determination of early release provisions in 
this case is straightforward. 
0 - 
0% 
0 - 
0
% 
4 - 
36% 
6 - 
55% 
1 - 
9% 
The increase in the de facto sentence to be served 
in this case presents no significant legal issues. 
0 - 
0% 
3 - 
27
% 
3 - 
27% 
3 - 
27% 
2 - 
18% 
 
8.4.2 Analysis 
Results concerning offence and sentencing equivalence were to some extent 
inconclusive. 22% to 30% of respondents were unsure about all statements 
posed.  
This observation notwithstanding, the largest category of respondents (44%) 
felt that the determination of offence equivalence under the terms of the Frame-
work Decision would in fact be straightforward. This finding should perhaps be 
tempered by the significant proportion of respondents who were unsure (30%) 
or disagreed (27%). Judges and advocates agreed more strongly with this propo-
sition than representatives of competent authorities.  
A greater degree of certainty seemed to exist in respect of the abolition of 
double criminality in respect of determining offence equivalence with 50% of 
respondents feeling that this would not present any significant problems. Again, 
however, a relatively high percentage of respondents (24%) professed them-
selves to be unsure on this point and another 27% disagreed. More judges and 
representatives of competent authorities than advocates were convinced of the 
fact that the abolition of double criminality would not present any significant 
problems in the determination of offence equivalence. 
45% (the largest category) of respondents felt that determination of sentenc-
ing equivalence would not prove problematic in the context of the Framework 
Decision. 30% of respondents disagreed with a further 24% professing them-
selves to be uncertain. No significant differences in responses were apparent 
between the different categories of respondent 
Answers to the question concerning the abolition of double criminality and 
its impact on the determination of sentencing equivalence showed that 44% of 
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respondents viewed this as unproblematic, 22% professing themselves to be 
uncertain and a further 35% viewing this as problematic. Advocates were sig-
nificantly more sceptical over this proposition than their counterparts.  
Interestingly, 47% of respondents felt that differences in sentence execution 
practices between Member States would make people reluctant to use the 
Framework Decision. This finding was most pronounced amongst the judges 
completing the survey, followed by advocates and representatives from compe-
tent authorities. 
Similarly, 46% of respondents felt that differences in Member States condi-
tional and early release provisions would make people reluctant to use the 
Framework Decision. As above, this finding was most pronounced amongst the 
judges completing the survey, followed by advocates and representatives from 
competent authorities. 
Finally, it is important to highlight that the scenario question at 2.3.3 illus-
trates that whilst the majority of practitioners did not envisage particular diffi-
culties with determining early release provisions in the context of prisoner trans-
fer, a significant proportion - 48% - considered that lengthy increases in de facto 
sentences in the context of prisoner transfer could raise significant legal issues. 
This viewpoint was most strongly expressed by advocates. 
 
8.5 Flanking measures  
8.5.1 Tables 
To what extent do you agree with the following statements? 
 
Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
It would be helpful to have a central point in 
each Member State from where information on 
that Member State’s prison system and condi-
tional/early release provisions could be sourced. 
0 - 
0% 
2 - 
4% 
2 - 
4% 
17 - 
37
% 
25 - 
54
% 
To assist in the determination of sentencing 
equivalence, it would be helpful to have a central 
point in each Member State from where informa-
tion on that Member State’s sentence execution 
0 - 
0% 
2 - 
4% 
2 - 
4% 
22 - 
48
% 
20 - 
43
% 
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Total answers 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
modalities could be sourced. 
It would be helpful to have a central European 
information point from where CPT reports, na-
tional prison inspection reports, ECtHR judge-
ments and national jurisprudence concerning 
prison conditions for each MS could be sourced. 
0 - 
0% 
1 - 
2% 
4 - 
9% 
18 - 
39
% 
23 - 
50
% 
The determination of sentence equivalence 
would be easier if there was a standard Euro-
pean punishment tariff. 
3 - 
7% 
8 - 
17
% 
9 - 
20
% 
14 - 
30
% 
12 - 
26
% 
It would be helpful for the European Commis-
sion to develop an implementation handbook for 
this Framework Decision. 
0 - 
0% 
2 - 
4% 
4 - 
9% 
20 - 
43
% 
20 - 
43
% 
At present, the CPT carries out its inspections in 
each EU Member State on average once every 
four years. Increasing the frequency of these 
inspections would improve prison conditions 
within the European Union. 
0 - 
0% 
6 - 
13
% 
9 - 
20
% 
23 - 
50
% 
8 - 
17
% 
The European Union should introduce binding 
minimum standards relating to material deten-
tion conditions. 
1 - 
2% 
3 - 
7% 
5 - 
11
% 
21 -
b46
% 
16 - 
35
% 
Any European Union binding minimum stan-
dards should include an acceptable limit for the 
occupancy of prison cells. 
2 - 
4% 
2 - 
4% 
4 - 
9% 
22 - 
48
% 
16 - 
35
% 
Any European Union binding minimum stan-
dards must set out clear requirements for Mem-
ber States in relation to the provision of health 
care to prisoners. 
1 - 
2% 
1 - 
2% 
3 - 
7% 
22 - 
48
% 
19 - 
41
% 
The European Union should introduce binding 
measures to harmonise conditional release 
measures for prisoners. 
3 - 
7% 
9 - 
20
% 
5 - 
11
% 
15 - 
33
% 
14 - 
30
% 
The European Union should introduce binding 
measures to harmonise sentence execution mo-
dalities in relation to custodial sentences or 
measures involving deprivation of liberty. 
4 - 
9% 
5 - 
11
% 
12 - 
26
% 
13 - 
28
% 
12 - 
26
% 
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Judges 
 Number of respondents and 
% of total respondents 
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S
tr
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gl
y 
ag
re
e 
It would be helpful to have a central point in 
each Member State from where information on 
that Member State’s prison system and condi-
tional/early release provisions could be sourced. 
0 - 
0% 
2 - 
13
% 
0 - 
0% 
3 - 
20
% 
10 - 
67
% 
To assist in the determination of sentencing 
equivalence, it would be helpful to have a central 
point in each Member State from where informa-
tion on that Member State’s sentence execution 
modalities could be sourced. 
0 - 
0% 
1 - 
7% 
0 - 
0% 
6 - 
40
% 
8 - 
53
% 
It would be helpful to have a central European 
information point from where CPT reports, na-
tional prison inspection reports, ECtHR judge-
ments and national jurisprudence concerning 
prison conditions for each Member State could 
be sourced. 
0 - 
0% 
0 - 
0% 
1 - 
7% 
6 - 
40
% 
8 - 
53
% 
The determination of sentence equivalence 
would be easier if there was a standard Euro-
pean punishment tariff. 
2 - 
13
% 
0 - 
0% 
4 - 
27
% 
4 - 
27
% 
5 - 
33
% 
It would be helpful for the European Commis-
sion to develop an implementation handbook for 
this Framework Decision. 
0 - 
0% 
1 - 
7% 
1 - 
7% 
7 - 
47
% 
6 - 
40
% 
At present, the CPT carries out its inspections in 
each EU Member State on average once every 
four years. Increasing the frequency of these 
inspections would improve prison conditions 
within the European Union. 
0 - 
0% 
1 - 
7% 
4 - 
27
% 
8 - 
53
% 
2 - 
13
% 
The European Union should introduce binding 
minimum standards relating to material deten-
tion conditions. 
1 - 
7% 
0 - 
0% 
2 - 
13
% 
8 - 
53
% 
4 - 
27
% 
Any European Union binding minimum stan-
dards should include an acceptable limit for the 
occupancy of prison cells. 
1 - 
7% 
1 - 
7% 
0 - 
0%
0 
9 - 
60
% 
4 - 
27
% 
Any European Union binding minimum stan-
dards must set out clear requirements for Mem-
1 - 
7% 
0 - 
0% 
1 - 
7% 
9 - 
60
4 - 
27
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Total answers 
 Number of respondents and 
% of total respondents 
S
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y 
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e 
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e 
U
n
su
re
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S
tr
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y 
ag
re
e 
ber States in relation to the provision of health 
care to prisoners. 
% % 
The European Union should introduce binding 
measures to harmonise conditional release 
measures for prisoners. 
1 - 
7% 
3 - 
20
% 
2 - 
13
% 
4 - 
27
% 
5 - 
33
% 
The European Union should introduce binding 
measures to harmonise sentence execution mo-
dalities in relation to custodial sentences or 
measures involving deprivation of liberty. 
2 - 
13
% 
0 - 
0% 
4 - 
27
% 
5 - 
33
% 
4 - 
27
% 
 
Advocates 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
is
ag
re
e 
U
n
su
re
 
A
gr
ee
 
S
tr
on
gl
y 
ag
re
e 
It would be helpful to have a central point in 
each Member State from where information on 
that Member State’s prison system and condi-
tional/early release provisions could be sourced. 
0 - 
0% 
0 - 
0% 
2 - 
10
% 
8 - 
40
% 
10 - 
50
% 
To assist in the determination of sentencing 
equivalence, it would be helpful to have a central 
point in each Member State from where informa-
tion on that Member State’s sentence execution 
modalities could be sourced. 
0 - 
0% 
1 - 
5% 
2 - 
10
% 
8 - 
40
% 
9 - 
45
% 
It would be helpful to have a central European 
information point from where CPT reports, na-
tional prison inspection reports, ECtHR judge-
ments and national jurisprudence concerning 
prison conditions for each Member State could 
be sourced. 
0 - 
0% 
1 - 
5% 
1 - 
5% 
8 - 
40
% 
10 - 
50
% 
The determination of sentence equivalence 
would be easier if there was a standard Euro-
1 - 
5% 
3 - 
15
3 - 
15
8 - 
40
4 - 
20
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Advocates 
 Number of respondents and 
% of total respondents 
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e 
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e 
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S
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gl
y 
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pean punishment tariff. % % % % 
It would be helpful for the European Commis-
sion to develop an implementation handbook for 
this Framework Decision. 
0 - 
0% 
0 - 
0% 
3 - 
15
% 
8 - 
40
% 
9 - 
45
% 
At present, the CPT carries out its inspections in 
each EU Member State on average once every 
four years. Increasing the frequency of these 
inspections would improve prison conditions 
within the European Union. 
0 - 
0% 
3 - 
15
% 
2 - 
10
% 
10 - 
50
% 
5 - 
25
% 
The European Union should introduce binding 
minimum standards relating to material deten-
tion conditions. 
0 - 
0% 
1 - 
5% 
1 - 
5% 
10 - 
50
% 
8 - 
40
% 
Any European Union binding minimum stan-
dards should include an acceptable limit for the 
occupancy of prison cells. 
0 - 
0% 
0 - 
0% 
2 - 
10
% 
9 - 
45
% 
9 - 
45
% 
Any European Union binding minimum stan-
dards must set out clear requirements for Mem-
ber States in relation to the provision of health 
care to prisoners. 
0 - 
0% 
0 - 
0% 
1 - 
5% 
8 - 
40
% 
11 - 
55
% 
The European Union should introduce binding 
measures to harmonise conditional release 
measures for prisoners. 
1 - 
5% 
3 - 
15
% 
2 - 
10
% 
8 - 
40 
% 
6 - 
30
% 
The European Union should introduce binding 
measures to harmonise sentence execution mo-
dalities in relation to custodial sentences or 
measures involving deprivation of liberty. 
1 - 
5% 
2 - 
10
% 
6 - 
30
% 
5 - 
25
% 
6 - 
30
% 
 
ANNEX 2 
 
 
293 
 
 
Competent authority representatives 
 Number of respondents and 
% of total respondents 
S
tr
on
gl
y 
D
is
ag
re
e 
D
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ag
re
e 
U
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A
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ee
 
S
tr
on
gl
y 
ag
re
e 
It would be helpful to have a central point in 
each Member State from where information on 
that Member State’s prison system and condi-
tional/early release provisions could be sourced. 
0 - 
0% 
0 - 
0% 
 
0 - 
0% 
 
6 - 
55
% 
5 - 
45
% 
To assist in the determination of sentencing 
equivalence, it would be helpful to have a central 
point in each Member State from where informa-
tion on that Member State’s sentence execution 
modalities could be sourced. 
0 - 
0% 
0 - 
0% 
0 - 
0% 
8 - 
72
% 
3 - 
27
% 
It would be helpful to have a central European 
information point from where CPT reports, na-
tional prison inspection reports, ECtHR judge-
ments and national jurisprudence concerning 
prison conditions for each Member State could 
be sourced. 
0 - 
0% 
0 - 
0% 
2 - 
18
% 
4 - 
36
% 
5 - 
45
% 
The determination of sentence equivalence 
would be easier if there was a standard Euro-
pean punishment tariff. 
0 - 
0% 
4 - 
36
% 
2 - 
18
% 
2 - 
18
% 
3 - 
27
% 
It would be helpful for the European Commis-
sion to develop an implementation handbook for 
this Framework Decision. 
0 - 
0% 
1 - 
9% 
0 - 
0% 
5 - 
45
% 
5 - 
45
% 
At present, the CPT carries out its inspections in 
each EU Member State on average once every 
four years. Increasing the frequency of these 
inspections would improve prison conditions 
within the European Union. 
0 - 
0% 
2 - 
18
% 
3 - 
27
% 
5 - 
45
% 
1 - 
9% 
The European Union should introduce binding 
minimum standards relating to material deten-
tion conditions. 
0 - 
0% 
2 - 
18
% 
2 - 
18
% 
3 - 
27
% 
4 - 
36
% 
Any European Union binding minimum stan-
dards should include an acceptable limit for the 
occupancy of prison cells. 
1 - 
9% 
1 - 
9% 
2 - 
18
% 
4 - 
36
% 
3 - 
27
% 
Any European Union binding minimum stan- 0 - 1 - 1 - 5 - 4 - 
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Competent authority representatives 
 Number of respondents and 
% of total respondents 
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S
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y 
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e 
dards must set out clear requirements for Mem-
ber States in relation to the provision of health 
care to prisoners. 
0% 9% 9% 45
% 
36
% 
The European Union should introduce binding 
measures to harmonise conditional release 
measures for prisoners. 
1 - 
9% 
3 - 
27
% 
1 - 
9% 
3 - 
27
% 
3 - 
27
% 
The European Union should introduce binding 
measures to harmonise sentence execution mo-
dalities in relation to custodial sentences or 
measures involving deprivation of liberty. 
1 - 
9% 
3 - 
27
% 
2 - 
18
% 
3 - 
27
% 
2 - 
18
% 
 
Free comments: please use the space below to specify three suggestions 
which could assist with the implementation of the Framework Decision on cus-
todial sentences and measures involving deprivation of liberty.  
 
Judges 
ID 41 
[1] synchronization between Member 
States 
[2] comparative study of implementa-
tion drafts 
[3] exchange of national regulations 
ID 43 
[1] determination of central points in 
Member States or in the EU level, but 
not only via e.g. liaison officers but 
mainly through truly accessible online 
database containing e.g. CTP reports, 
translations of other Member States 
legislation, etc. 
[2] pressing on Member States to cre-
ate more effective, specially faster 
communications routes without need 
of complicated verification (acceptance 
of e-mail correspondence, preparing of 
interstate electronic rolls, technical 
insurance of videoconferences) 
[3] continuing to work on further ‘Eu-
ropeanization’ of criminal law (e.g. 
Corpus Juris project, preparing of 
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Judges 
unified definitions of at least certain 
crimes and determination of penalties 
for them)  
ID 44 
[1] introduce minimum standards 
relating to material detention condi-
tions in each one of the 27 Member 
States  
[2] harmonize the legal framework of 
each one of the 27 Member States on 
early release provisions   
[3] establish a central point in any of 
the 27 Member States in order to get 
easier and faster information on mate-
rial detention conditions   
ID 50 
[1] the implementation must be carried 
out in accordance with the Constitu-
tion of ever state of European Union 
[2] the courts making a decision the 
transfer the requested must believe 
that the principles of a just criminal 
trial are observed in the receiving 
state. 
[3] in no state of European Union 
situation of the transferred person can 
be worse than in the state of which 
he/she is a citizen  
ID 54 
[1] to enforce a judiciary control 
[2] to create an independent authority 
for detention conditions control in 
Europe 
[3] to allow the presence of a lawyer 
for prisoners assistance in such cases 
of transfer  
ID 60 
[1] the implementation of an European 
criminal law, with a standard punish-
ment tariff  
[2] minimum standards relating to 
material detention conditions 
[3] increasing the relationship between 
the competent authorities in order to 
explain the domestic legislation of 
each State  
ID 66 
[1] information on Member State’s 
prison system  
 
ID 67 
[1] a body, such as the National pre-
ventative Mechanism as envisaged 
under UNCAT providing the national 
information on conditions of detention 
etc. 
[2] an informed judiciary 
[3] independent oversight of execution 
of transfers 
ID 79 
[1] more and more regular meetings of 
the competent authorities 
[2] the central point referred in state-
ment one of 3a should also gather 
ID 81 
[1] common user’s manual of proce-
dure 
[2] common standard at EU level  
[3] national authority in every EU state 
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Judges 
information of the practical results of 
the policies issued by the States and 
rend them available to all competent 
authorities of the prison systems and 
also for policy maker  
[3] regular control check of the imple-
mentation of the Framework Decision 
in Member States  
leaded by a judge  
ID 88 
[1] to provide access for information 
about Member State’s sentence execu-
tion modalities  
[2] to create measures to harmonise 
sentence execution  
[3] to provide access to information for 
national prison inspection reports, 
ECtHR judgements and national juris-
prudence concerning prison conditions 
for each Member State 
  
 
Advocates 
ID 37 
[1] unconditional refuse to recognize 
the default sentences and the conse-
quent punishments  
[2] prevision of a legal assistance sys-
tem to have the consent of the person 
concerned  
[3] necessity to verify in contradictory 
when the person concerned attaches 
reasons of a possible persecution in the 
country when he/she comes from  
ID 38 
[1] a European Charter for Prisons 
[2] a European Strategy for Re-entry 
[3] an implementation handbook 
ID 46 
[1] ensure material conditions are 
Convention compatible 
[2] ensure procedures are Convention 
compatible 
[3] not a suggestion, but a huge con-
cern - how 1 and 2 can be achieved?
  
ID 47 
[1] to develop an implementation 
handbook for this Framework Deci-
sion 
[2] to set up the central European point 
where all the necessary information 
will be sourced.  
[3] avoid the principle of reciprocity 
while implementing this Framework 
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Advocates 
Decision by the Member States  
ID 53 
[1] the current application and practice 
regarding the 1983 / 1997 CoE instru-
ments should be validated in-depth 
before implementing the FD - closer 
look at the FWD reveals little differ-
ence, far less than one would assume, 
with the CoE instruments 
[2] member states should avoid leav-
ing transfer of sentenced persons and 
penalties - to the full extent - to the 
discretion of judicial authorities 
(alone) - especially in the Belgian con-
text, such an approach would lead to 
tremendous differences between the 
two 
[3] judicial, administrative and immi-
gration authorities should work on 
their inter-service cooperation - a lack 
of information exchange amongst 
those services will hamper the proper 
preparation of certificates and the 
carrying out of execution procedures 
ID 55 
[1] revaluation after 2 or 3 months 
adaptation by the prisoner transferred 
under the terms of the FD 
[2] central European information point 
from which prison system and condi-
tional/early release provisions of every 
Member State could be sourced 
[3] creation of a monetary fund in 
order to introduce binding minimum 
standards relating to material deten-
tion conditions 
ID 56 
[1] continuous national (e.g. by prose-
cutor) prison inspection 
[2] developing of prison conditions 
(circumstances) 
[3] minimum European standards
   
ID 61 
[1] set up in each Member State an 
European Authority who issues a 
binding advice before the transfer is 
carry out 
[2] this authority is composed by a 
judge of the issuing Member State, one 
by the executing Member State and 
third one by a representative ap-
pointed by European Commission  
[3] harmonize the legislation of each 
Member State which rules on the pen-
alty matter in respect to rehabilitation 
aims   
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Advocates 
ID 62 
[1] if an implementation handbook for 
this FD comes to be developed, it 
should also explain in a separate chap-
ter the rights and safeguards of pris-
oners who will be subject to transfer 
("letter of prisoners' rights"). 
ID 64 
[1] united centre for EU, on a regular 
basis checking the detention condi-
tions in each Member State  
[2] since the united penalty tariff is 
very unlikely to be established, at least 
the conditional release measures must 
be harmonized  
[3] minimum standards for prison 
conditions MUST be clearly estab-
lished; if necessary, the financial sup-
port must be offered on EU level 
ID 65 
[1] round of implementation work-
shops  
[2] a topical survey of Member States' 
conditional release arrangements 
[3] a consolidated version of the cer-
tificate in English and French 
ID 69 
[1] not compulsory transfer, voluntary 
decision of the convicted 
[2] set up a maximum time of impris-
onment  
[3] harmonization of the serving condi-
tions in EU 
ID 70 
[1] implementation handbook  
[2] overview of national legal regula-
tion of the area discussed  
[3] consent of the prisoner shall be the 
determining factor   
ID 75 
[1] defence counsel available ex officio 
if necessary both in issuing and execut-
ing state  
[2] central bureaus / points in each 
state to provide factual (non-
evaluative) information regarding 
specific conditions of imprisonment 
[3] obligatory hearing of convict by 
judicial body (if convict does not 
waive this right) before decision is 
made to transfer    
ID78 
[ 1]do not make worse prisoners situa-
tion 
[2] take into account prisoners opinion 
[3] prison conditions in each state 
ID 86 
[1] to limit the issuing State's possibil-
ity of withdrawal of the certificate (in 
other words, limit Art 13 FD) 
[2] no transfer in eventu. - limit possi-
bility of transfer without consent of 
convict 
[3] entitle convicted persons to transfer 
to state where he/she lives 
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Advocates 
ID 91 
[1] common standards for administer-
ing punishments 
[2] common rules relating to prison 
conditions 
 
 
Competent authority representatives 
ID 49 
 [1] meetings of experts responsible for 
the implementation 
[2] workshops based on cases to show 
possible difficulties which may be 
encountered in practice 
[3] handbook 
ID 52 
[1] the revision of the penal disposi-
tions of the member states and the 
alignment to a UE standard-for the 
offences and applied punishments, 
including additional punishments 
[2] creating a monitoring mechanism , 
at EU level, in order to notify the trans-
fer towards the execution state, for the 
prevention of the arbitrary situations 
generated by the process of negotia-
tion and the settlement in the EURPOL 
of a structure for transfer 
[3] Explaining the procedure when the 
person do not give consent 
ID 57 
[1] attention is to be given in the prac-
tical application of the new provisions 
to remarks made by the person con-
cerned, but also to objective elements - 
sometimes prison's poor conditions in 
a country might have a negative im-
pact on rehabilitation  
[2] it would be wise to give courts 
competence in evaluating the pris-
oner’s remarks and the overall situa-
tion - it cannot be simply put aside the 
fact that the Protocol to the Strasbourg 
1983 Convention on transfer of sen-
tenced persons was not signed   
[3] I would not insist too much on 
double criminality; such a prerequisite 
could make it impossible to aim at 
rehabilitation  
ID 73 
[1] measures to harmonize  
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Competent authority representatives 
ID 76 
[1] commonly approved standards on 
prison conditions 
[2] possibility to access easier informa-
tion on nationality  
[3] possibility to access easier informa-
tion on criminal record 
ID 77 
[1] establishing of exchange-of-
information point in each member 
state 
[2] organizing regular working ses-
sions of practitioners during which 
practical problems would be discussed 
[3] implementation of the FD in time in 
all member states - contrary the situa-
tion would be very difficult for practi-
tioners (obligation to apply two diri-
ment systems)   
ID 80 
[1] handbook 
ID 84 
[1] information on possibility 
[2] integration on system  
[3] knowledge 
 
8.5.2 Analysis 
8.5.2.1 Tables 
Respondents were asked to rate a series of potential flanking measures de-
signed to enhance the implementation of the Framework Decision.  
91% of respondents found that it would be helpful to have a central point in 
each Member State from where information on that Member State’s prison sys-
tem and conditional/early release provisions could be sourced. No significant 
differences between the categories of respondent were apparent.  
Similarly, 91% of respondents felt that it would be helpful to have a central 
point in each Member State from where information on that Member State’s 
sentence execution modalities could be sourced in order to assist with the de-
termination of sentencing equivalence. As above, no significant differences be-
tween the categories of respondent were apparent.  
89% thought that it would be helpful to have a central European information 
point from where CPT reports, national prison inspection reports, ECtHR 
judgements and national jurisprudence concerning prison conditions for each 
Member State could be sourced. Again, no significant differences between the 
categories of respondent were apparent.  
86% of respondents emphasised the importance of the European Commission 
developing an implementation handbook for this Framework Decision. As 
above, all categories of respondent agreed. 
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81% of respondents were in favour of the European Union introducing bind-
ing minimum standards relating to material detention conditions: this figure 
rose to 83% were such standards to include limits for the occupancy of prison 
cells and to 89% if binding standards relating health care were addressed.  
Increasing the frequency of CPT inspections also found favour with 67% of 
respondents expressing support for this measure.  
Less strong support was expressed for EU measures harmonising conditional 
release and sentence execution modalities albeit that 63% of respondents were 
still in favour of such measures. This measure found most favour with advocates 
and was least popular with competent authority representatives. 
54% of respondents felt that the European Union should introduce binding 
measures to harmonise sentence execution modalities in relation to custodial 
sentences or measures involving deprivation of liberty. This measure was more 
popular with judges and advocates than with representatives from competent 
authorities. 
Finally, 56% of respondents agreed that the determination of sentencing 
equivalence would be easier if there was a European Punishment tariff.  
 
8.5.2.2 Free comments 
Respondents were asked to identify three suggestions which could assist 
with the implementation of the Framework Decision. The responses have been 
analysed to ascertain whether certain themes were commonly identified both in 
general and per category of respondent. The results of this exercise are set out 
below. 
 
Total answers 
Theme Frequency of response 
Information portal (legislation, early release 
provisions, prison conditions etc.). 
18 
Central point of contact network. 9 
Harmonization of early release provisions. 5 
Enhanced European minimum standards for 
detention conditions. 
11 
Improved procedural guarantees.  12 
European sentencing tariff. 4 
Enhanced prison inspection mechanisms. 5 
EU support, monitoring and coordination. 17 
Misc. 7 
Meaning unclear. 15 
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Judges 
Theme Frequency of response 
Information portal (legislation, early release 
provisions, prison conditions etc.). 
9 
Central point of contact network. 6 
Harmonisation of early release provisions. 3 
Enhanced European minimum standards for 
detention conditions. 
3 
Improved procedural guarantees.  2 
European sentencing tariff. 2 
Enhanced prison inspection mechanisms. 2 
EU support, monitoring and coordination. 3 
Misc. 1= Improve the confidence 
of the judiciary in effective 
and fair trial processes 
across the European Union 
1= Judicial bodies alone 
should be appointed as 
competent authorities 
Meaning unclear. 4 
 
Advocates 
Theme Frequency of response 
Information portal (legislation, early release 
provisions, prison conditions etc.). 
6 
Central point of contact network. 1 
Harmonisation of early release provisions. 2 
Enhanced European minimum standards for 
detention conditions. 
7 
Improved procedural guarantees.  7 
European sentencing tariff. 1 
Enhanced prison inspection mechanisms. 3 
EU support, monitoring and coordination. 10 
Misc. 1= Re-evaluation of pris-
oner’s status two/three 
months after transfer 
4 = change legal basis of 
Framework Decision 
Meaning unclear. 7 
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Competent authority representatives 
Theme Frequency of response 
Information portal (legislation, early release 
provisions, prison conditions etc.). 
3 
Central point of contact network. 2 
Harmonisation of early release provisions. 0 
Enhanced European minimum standards for 
detention conditions. 
1 
Improved procedural guarantees.  3 
European sentencing tariff. 1 
Enhanced prison inspection mechanisms. 0 
EU support, monitoring and coordination. 4 
Misc. 0 
Meaning unclear. 4 
 
In aggregate terms, the most popular categories of response clearly con-
cerned the need for improvements to the coordination and infrastructure avail-
able to support the operation of the Framework Decision at European level.  
18 respondents highlighted the need for a central European portal where in-
formation on Member States legislation, early release provisions and informa-
tion about detention conditions in an executing state could be sourced.  
17 respondents made suggestions relating to the need for the European Un-
ion to play an active role in assisting with the implementation of the Framework 
Decision via – for example – the production of an implementation handbook, the 
provision of training packages for practitioners and overseeing the transposition 
of the Framework Decision by Member States.  
9 respondents specifically suggested the establishment of a network of practi-
tioners involved in implementing the Framework Decision in practice.  
12 respondents the (majority of whom were advocates) felt that enhanced 
procedural guarantees were required to protect the rights of prisoners trans-
ferred under the Framework Decision.   
11 respondents highlighted the need for enhanced European minimum stan-
dards for detention conditions (most respondents did not specify which body 
should be responsible for drawing up or monitoring such standards).  
Less frequently mentioned suggestions concerned the harmonization of early 
release provisions (5), enhanced prison inspection mechanisms (5) and the intro-
duction of a European sentencing tariff (4).  
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8.6 Interviews 
To complement the questionnaire returns, confidential interviews were also 
held with a representative of one Member State’s competent authority and a 
pan-European judicial organization. These interviews are summarized below.  
 
8.6.1 Interview with a competent authority representative  
Flanking measures required to make the Framework Decision work. 
 
“Both prisoners and competent authorities need to have information on 
which to base decisions whether to use the Framework Decision. The Frame-
work Decision requires competent authorities to take the opinion of prisoners 
into account when making decisions over whether a transfer will facilitate social 
rehabilitation. It is also important also to establish whether the Framework Deci-
sion is applicable in terms of domicile criteria (length of residence and attach-
ments/ties etc.). The solution is could be a European information portal where 
basic information on prison conditions and early/conditional release pro-
grammes in each member state can be sourced. The format of such information 
must be such that it can be given to prisoners.  
There is also a need for information on horizontal contacts from within a 
competent authority. Time limits are tight so it is important not to waste time 
seeking the right contact point. This contact portal needs to be updated regularly 
and include information over what languages are spoken.” 
 
Problems relating to the Framework Decision. 
 
“In the absence of a central population register and id card system, it is diffi-
cult to tell who is actually domiciled and therefore falls outside the scope of the 
Framework Decision.  
My country is likely to resist any new hard law instruments affecting deten-
tion conditions or the harmonising of conditional/early release provisions (on 
the basis that harsher conditions will impact on overcrowding).”  
 
Other suggestions. 
 
“- The EU should direct investment to prison infrastructure in a few targeted 
countries.  
- There is a need to bring countries together to assess how differences in in-
terpretation/approach and structure of competent authorities may affect imple-
mentation.  
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- Agreements between countries to send a transferred prisoner to a specific 
prison may help reduce the risk of legal exposure but receiving state will not 
agree to keep a transferred prisoner there indefinitely.”   
 
8.6.2 Interview with a European Judicial Body representative 
Flanking measures required to make the Framework Decision work. 
 
Re. differences in criteria and timing for conditional/early release 
“Member States are unlikely to accept European proposals to harmonize tim-
ing and conditions relating to the early release of prisoners. However, the 
law/practice in some states already provides for the use of the issuing state’s 
eligibility entry point (if this is less stringent than their own criteria) when mak-
ing decisions about the early release of prisoners as an executing state as pro-
vided for in the Framework Decision. This should be highlighted as a more po-
litically acceptable alternative to EU harmonisation measures.” 
Re. information provision and infrastructure 
“Competent authorities need to have information on which to base decisions 
on whether to use the Framework Decision e.g. early release conditions and tim-
ing. Information on prison conditions or national/ECtHR jurisprudence may be 
less relevant but we are unsure rather than against such a suggestion. A Euro-
pean information portal – where such information on each member state can be 
sourced – would be valuable. It is also necessary to have access to information 
on horizontal contacts from within a competent authority. Such a portal needs to 
be updated regularly and include information over what languages are spoken 
by contact points. Concern was also expressed that some countries are adopting 
a highly decentralised model (e.g. France) whilst others (e.g. UK and the Nether-
lands) are centralising their contacts in one bureau. Such a centralised model is 
of course easier if the competent authority is administrative rather than judicial 
in nature. This does not help with finding the right contact in practice however. 
Issues may also arise because of differences in culture between judicial and ad-
ministrative competent authorities.”  
Re. the prisoner’s opinion 
“I feel that this would have to be done on a case by case basis and recorded, 
using a standard form, signed by both parties (also accepting that this informa-
tion might need to be updated if the prisoner’s circumstances change).”  
Re. partnership working 
“There is a need to bring countries together to assess how differences in in-
terpretation/approach and structure of competent authorities may affect imple-
mentation. This could be done at European level or on the basis of country’s 
most “popular” trading partners for in-going and out-going cases. There may 
also be merit in such a group working together on the three “connected” 
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Framework Decisions – transfer of prisoners, probation and European Supervi-
sion order.  
The development of an implementation handbook for the Framework Deci-
sion would be helpful.  
There is also a need for the Commission to promote some kind of Prison Di-
rectors/Chief Executive’s forum where good practice can be promoted and 
shared.” 
 
Other suggestions 
 
“Direct investment in prison infrastructure in few targeted countries. The ba-
sis for deciding which countries could be reports issued by the CPT reports. It 
would be important to link investment to results based on problems identified 
by the CPT.  
Sceptical over the potential of increased frequency of CPT inspections to 
bring about improvements in prison conditions without additional investment.” 
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